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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed Robert Wayne Johnson Jr.'s conviction for
first-degree murder and his sentence of life imprisonment with the possibility of parole. The court
rejected or declined to reach claims involving ineffective assistance of counsel, diminished capacity,
sufficiency of the evidence, denial of a mistrial, prosecutorial comments, pretrial publicity, and access
to the trial transcript. The court concluded that no substantial question of law or prejudicial error was
presented.
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PROCEDURAL POSTURE Direct appeal from a judgment of conviction for first-degree murder
and a sentence of life imprisonment with the possibility of parole.

STANDARD OF REVIEW Sufficiency of the evidence is reviewed by determining whether,
viewing the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements
proved beyond a reasonable doubt. A denial of a motion for mistrial is
reviewed for abuse of discretion. A ruling on a motion for change of
venue is reviewed for abuse of discretion. Claims of ineffective
assistance of counsel generally are not resolved on direct appeal
because they are more appropriately developed in habeas corpus
proceedings. Prosecutorial comments warrant reversal only when they
clearly prejudice the accused or result in manifest injustice.
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QUESTIONS PRESENTED

1. Whether the court should address Johnson's ineffective-assistance-of-trial-counsel claims on direct
appeal.

2. Whether the evidence was sufficient to prove the mental state and other essential elements of first-
degree murder beyond a reasonable doubt.

3. Whether the circuit court abused its discretion by denying a mistrial after a key State witness sat in the
courtroom during most of the State's opening statement.

4. Whether comments by the prosecutor during opening statement improperly prejudiced Johnson and
required reversal.

5. Whether prejudicial pretrial publicity required a change of venue or denied Johnson a fair trial.

6. Whether Johnson was denied a trial transcript in violation of West Virginia Code section 51-7-7.

HOLDINGS

1. The court declined to adjudicate Johnson's ineffective-assistance claims on direct appeal because such
claims are more appropriately developed in a petition for writ of habeas corpus.

2. Johnson could not establish a diminished-capacity defense without expert testimony that, at the time of
the crime, a mental disease or defect rendered him incapable of forming the required mental state, and he
presented no such expert testimony.

3. The evidence was sufficient for a rational juror to find the essential elements of first-degree murder
beyond a reasonable doubt.

4. The circuit court did not abuse its discretion by denying Johnson's motion for a mistrial after Robert
Parks remained in the courtroom during most of the State's opening statement.

5. The prosecutor's brief comments about the security of the home did not clearly prejudice Johnson or
result in manifest injustice, so the circuit court properly overruled his objections.

6. Johnson did not establish good cause for a change of venue or demonstrate that pretrial publicity denied
him a fair trial.

7. Johnson was not denied a trial transcript within the meaning of West Virginia Code section 51-7-7
because his counsel received a free transcript and Johnson identified no resulting prejudice.

KEY QUOTATIONS



“The function of an appellate court when reviewing the sufficiency of the evidence to support a criminal
conviction is to examine the evidence admitted at trial to determine whether such evidence, if believed, is
sufficient to convince a reasonable person of the defendant’s guilt beyond a reasonable doubt.” (2)

“A judgment of conviction will not be set aside because of improper remarks made by a prosecuting attorney
to a jury which do not clearly prejudice the accused or result in manifest injustice.” (3)

FACTUAL BACKGROUND

Johnson and his father argued with their neighbor, Joseph Edward Mallory, about a gun on the day before
Mallory was killed. Mallory was later found dead in his home with more than thirty stab wounds, and Johnson
reportedly told his ex-wife that he may have killed a man by cutting his throat and stabbing him in the head.
Johnson was arrested in North Carolina after driving there in his father's truck; the truck contained a blood smear
and a bloody shirt containing Mallory's DNA. At trial, the jury convicted Johnson of first-degree murder but
acquitted him of the burglary and petit-larceny charges.

PROCEDURAL HISTORY

A McDowell County jury convicted Robert Johnson of first-degree murder and recommended mercy, while
acquitting him of nighttime burglary by breaking and entering, nighttime burglary by entering without breaking,
and petit larceny. The circuit court imposed a life sentence with the possibility of parole. Johnson was
resentenced on December 1, 2011, to permit him to pursue an appeal. The Supreme Court of Appeals of West
Virginia affirmed in a memorandum decision.

DISPOSITION

affirmed
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