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SUMMARY

The Texas Sixth Court of Appeals affirmed the dismissal of Michelle M. Buerger’s negligence action
against Billy Long for want of prosecution. The court held that Buerger failed to exercise reasonable
diligence, did not appear at the noticed dismissal hearing, and was not harmed by the trial court’s

failure to hold a hearing on her motion to reinstate.
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PROCEDURAL POSTURE Appeal from the dismissal of a negligence action for want of

prosecution and denial of a motion to reinstate.

STANDARD OF REVIEW A dismissal for want of prosecution is reviewed for clear abuse of
discretion, with the central issue being whether the plaintiff exercised
reasonable diligence. The denial of a motion to reinstate is reviewed
for abuse of discretion. An alleged failure to hold a reinstatement
hearing is subject to harmless-error review under Texas Rule of
Appellate Procedure 44.1.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by dismissing Buerger's negligence action for want of

prosecution.

2. Whether the trial court abused its discretion or committed reversible error by denying Buerger's motion

to reinstate without holding a reinstatement hearing.

HOLDINGS

1. The trial court did not abuse its discretion by dismissing Buerger's case for want of prosecution because
the case had remained pending for years without service on Long or other prosecution, and Buerger

failed to appear at a noticed dismissal hearing without establishing good cause to retain the case.

2. Any failure to hold a hearing on Buerger's motion to reinstate was harmless, and the trial court did not
abuse its discretion by denying reinstatement because Buerger's stated reason for nonappearance did not
establish that her failure was due to accident, mistake, or another reasonable explanation rather than

intentional conduct or conscious indifference.

KEY QUOTATIONS

“A plaintiff has a duty to ‘prosecut[e] the suit to a conclusion with reasonable diligence,’ failing which a trial

court may dismiss for want of prosecution.” (3)

“The court shall reinstate the case upon finding after a hearing that the failure of the party or h[er] attorney
was not intentional or the result of conscious indifference but was due to an accident or mistake or that the

failure has been otherwise reasonably explained.” (5)

“A failure to appear is not intentional or due to conscious indifference within the meaning of the rule merely
because it is deliberate; it must also be without adequate justification.” (6)

FACTUAL BACKGROUND

Buerger sued Long for negligence arising from a December 6, 2018 automobile accident. Although she filed the
petition on December 17, 2020, she never served Long. After the trial court warned her in November 2024 that
she needed to pursue the case, Buerger still did not serve Long and did not appear at the July 2025 dismissal

hearing despite having notice and informing the court that she would be out of state for family obligations.
PROCEDURAL HISTORY

Buerger filed a pro se negligence suit against Long in 2020, but Long was never served. After retaining the case
once with a warning that Buerger needed to pursue it, the trial court later notified her of a dismissal hearing.

Buerger acknowledged notice but did not appear, and the trial court dismissed the case for want of prosecution.
The trial court denied Buerger's motion to reinstate, and the court of appeals affirmed.
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