
SUPREME COURT OF NORTH DAKOTA

Coon v. North Dakota Department of Health and Rolling Green
Family Farms RE, LLP

Coon, 2017 ND 215 (N.D. 2017) · No. 20170089 · Decided August 30, 2017

SUMMARY

The North Dakota Supreme Court affirmed a district court judgment upholding the North Dakota
Department of Health’s issuance of an animal feeding operation permit to Rolling Green Family
Farms. The Court held that the Department erred by failing to apply its own rule requiring
concentrated animal feeding operations to obtain a NDPDES permit, but concluded remand would be
futile because the rule was more stringent than corresponding federal regulations and the permit would
ultimately be available. The Court also held that the Department did not abuse its discretion by
declining to reopen the public comment period and that the landowners failed to establish a due
process violation.
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QUESTIONS PRESENTED

1. Whether the Department was required to require Rolling Green, a concentrated animal feeding
operation, to obtain a NDPDES permit under the Department’s administrative rules.

2. Whether the Department erred by failing to apply its own rule requiring concentrated animal feeding
operations to obtain a NDPDES permit.

3. Whether the Department abused its discretion by failing to reopen the public-comment period after
Rolling Green submitted supplemental information.

4. Whether the landowners established a protected property interest and a due process violation based on
the Department’s permitting process.

HOLDINGS

1. Rolling Green was a large concentrated animal feeding operation under the Department’s rules, and the
rules required all concentrated animal feeding operations to obtain a NDPDES permit.

2. The Department erred by failing to apply its validly adopted rule requiring a CAFO to obtain a NDPDES
permit, even though the rule was more stringent than current federal regulations.

3. The Department did not abuse its discretion by declining to reopen the public-comment period after
receiving supplemental information from Rolling Green.

4. The landowners failed to establish a due process violation because they did not show that the permit
deprived them of a protected property interest.

KEY QUOTATIONS

“An agency “does not, as a general rule, have the discretion to waive, suspend, or disregard in a particular
case a validly adopted rule so long as such rule remains in force.”” (¶ 18)



“The fundamental requirement of due process is the opportunity to be heard ‘at a meaningful time and in a
meaningful manner.’” (¶ 28)

FACTUAL BACKGROUND

Rolling Green sought a permit for a large swine animal feeding operation near Buffalo, North Dakota. The
Department provided public notice, extended the public-comment period to 83 days, held a public meeting and
hearing, and requested supplemental information concerning soil borings, air quality, the nutrient-management
plan, and facility design. After reviewing the materials and comments, the Department issued an animal feeding
operation permit; the landowners challenged the permit, asserting that a NDPDES permit was required and that
the failure to reopen public comment violated their due process rights.

PROCEDURAL HISTORY

Rolling Green applied for an animal feeding operation permit, and the Department issued the permit after public
notice, an extended comment period, and a public hearing. The landowners appealed the agency decision to the
Cass County District Court, arguing that a North Dakota pollutant discharge elimination system permit was
required and that the Department violated due process by not reopening public comment after receiving
supplemental information. The district court affirmed the Department’s decision, and the Supreme Court
affirmed.

DISPOSITION

affirmed
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