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SUMMARY

The Washington Supreme Court held that the Yakama Nation Treaty of 1855 protects the Yakamas'

right to travel on public highways for trade and commerce. The court concluded that Washington's

fuel-importation taxes, licensing requirements, and related penalties impermissibly burdened Cougar

Den's treaty-protected transportation of fuel to the Yakama Indian Reservation. The court affirmed the

superior court's reversal of the Department of Licensing's assessment; Chief Justice Fairhurst

dissented.
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The Department of Licensing appealed a Yakima County Superior
Court decision reversing the Department director's order and holding
that Washington's fuel taxes, licensing requirements, and penalties
were preempted by the Yakama Treaty of 1855. The Washington

Supreme Court granted direct review.

Under the Washington Administrative Procedure Act, the court
reviews whether the agency erroneously interpreted or applied the law.
Agency decisions are generally presumed correct, but treaty
interpretation is a legal question reviewed de novo. The Supreme
Court reviews the agency record directly and sits in the same position

as the superior court.
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QUESTIONS PRESENTED

1. Whether the Yakama Treaty of 1855's right-to-travel provision protects the transportation of fuel into
Washington for commercial purposes.

2. Whether Washington's fuel taxes, importer-license requirements, and related penalties are preempted by

the Yakama Treaty when they burden the transportation of fuel over public highways.

3. Whether the Department director's order should be reversed under the Washington Administrative
Procedure Act.

HOLDINGS

1. The Yakama Treaty of 1855 protects the Yakamas' historical practice of using public roads to engage in
trade and commerce, including transporting goods to market.

2. Washington's fuel-importation tax, importer-license requirement, and related penalties are preempted as
applied to Cougar Den because they impose a condition on the Yakamas' treaty-protected transportation

of goods over public highways.

3. The fuel-tax and licensing requirements do not fall within the regulatory exception because their stated

purpose is tax collection rather than a purely regulatory purpose.

KEY QUOTATIONS

“We hold that the right to travel provision in the treaty protects the Tribe's historical practice of using the

roads to engage in trade and commerce.” (13)

“As determined by the federal courts, any trade, traveling, and importation that requires the use of public
roads fall within the scope of the right to travel provision of the treaty.” (16)

“The United States Supreme Court has established a rule of treaty interpretation: Indian treaties must be

interpreted as the Indians would have understood them.” (5)

FACTUAL BACKGROUND

Cougar Den, a corporation of the Yakama Nation, transported fuel from Oregon to the Yakama Indian
Reservation in Washington, where the fuel was sold. During 2013, Cougar Den used a trucking company to haul
the fuel into Washington. The Department assessed approximately $3.6 million in taxes, penalties, and licensing
fees based on the fuel importation. Cougar Den argued that the Yakama Treaty of 1855 secured a right to travel

on public highways and therefore preempted the State's fuel taxes and licensing requirements.
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The Department assessed Cougar Den approximately $3.6 million in unpaid fuel taxes, penalties, and licensing

fees for transporting fuel from Oregon into Washington. An administrative law judge ruled for Cougar Den, but

the Department director reversed. The Yakima County Superior Court, sitting in an appellate capacity, reversed

the director and ruled that the assessment violated the Yakamas' treaty right to travel. The Washington Supreme

Court granted direct review and affirmed the superior court.
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