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SUMMARY

The Ohio Fourth District Court of Appeals reviewed consolidated appeals arising from a jury verdict

that Barbara Carr and Donna Barrett violated restrictive covenants governing minimum lot size and

mobile-home use. The court upheld the findings of covenant violations and rejected the appellants’

defenses and other assignments of error, but held that the attorney-fee award was unsupported by

sufficient evidence of reasonableness. The court modified the judgment to vacate the jury’s attorney-

fee award and remanded for modification, leaving unchallenged expert-witness and deposition fees

and the attorney fees awarded after the injunction hearing intact.
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Donna Barrett and Barbara Carr appealed judgments entered after a
jury trial found that they violated restrictive covenants governing real
property and awarded damages and attorney fees. They also appealed
the denial of post-trial motions for judgment notwithstanding the

verdict, a new trial, and remittitur.

Manifest-weight review requires examination of the entire record,
weighing the evidence and reasonable inferences, considering witness
credibility, and determining whether the factfinder lost its way and
created a manifest miscarriage of justice. A Civ.R. 50(B) motion for
judgment notwithstanding the verdict is reviewed de novo; the
evidence is construed most strongly in favor of the nonmoving party,
and the motion may be granted only when reasonable minds could

reach but one conclusion.
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QUESTIONS PRESENTED
1. Whether the evidence supported the rejection of Barrett's laches defense.

2. Whether the restrictive covenants had been waived or abandoned because of other properties, including

properties exempted by a prior judgment entry, and whether the covenants remained enforceable.

3. Whether the evidence supported findings that Carr and Barrett violated the 20-acre subdivision

restriction and that Barrett violated the mobile-home restriction.

4. Whether the jury could determine attorney fees treated as damages under the restrictive covenants and

whether the evidence supported the amount awarded.

5. Whether Barrett could obtain restitution of the purchase price after the trial court ordered rescission of
the deed.

6. Whether the trial court improperly allowed the jury to decide legal questions or improperly excluded

hardship evidence.

7. Whether Carr could challenge possible future collection consequences and the injunctive relief entered

in favor of Tunnacliffe.

HOLDINGS

1. The jury's rejection of Barrett's laches defense was supported by competent, credible evidence because

Tunnacliffe offered excuses for the delay and Barrett failed to prove material prejudice.

2. The evidence supported rejection of Carr's and Barrett's waiver and abandonment defenses because the

neighborhood had not changed so substantially that the restrictions became valueless.

3. The Cowan Covenants were enforceable, and competent evidence supported the jury's findings that Carr

and Barrett violated the 20-acre restriction and that Barrett violated the mobile-home restriction.

4. When a restrictive covenant makes reasonable attorney fees part of recoverable damages, the issue may
be submitted to the jury unless the right to jury determination is waived or the parties stipulate to a
different procedure; however, an award requires evidence establishing the reasonableness of the fees, not

merely the hourly rate.



5. The appellate court declined to consider Barrett's claim for repayment of the purchase price because she

had not asserted that claim in the trial court.

6. Carr could not challenge possible future collection activities or judgment liens because those
consequences were contingent and had not occurred; she also lacked standing to assert errors affecting

another party or the appellee.

KEY QUOTATIONS

“We find that the jury’s award of attorney’s fees was not supported by sufficient evidence and was against the

manifest weight of the evidence.” ( 2)

“The jury’s verdict in so far as it included the award of attorney’s fees was not supported by sufficient
evidence and was against the manifest weight of the evidence.” ( 56)

“We remand the cause to the trial court for the limited purpose of modifying the judgment entry” (Y 92)

FACTUAL BACKGROUND

The Cowan family subjected a 509.1-acre Adams County farm to restrictive covenants prohibiting mobile or
modular homes used as residences and subdivision into tracts smaller than 20 acres. The Carrs divided their
30.832-acre property into a 20-acre tract and a 10.832-acre tract and sold the smaller tract to Donna and Ronald
Barrett despite acknowledging that the subdivision violated the covenants. The Barretts installed a single-wide
mobile home on the property, continued to use it as a permanent residence, and refused requests to remove it.
Charles Tunnacliffe, who owned other property subject to the covenants, unsuccessfully attempted to obtain an

amendment or voluntary rescission before filing suit in 2016.

PROCEDURAL HISTORY

The Adams County Court of Common Pleas entered judgment after a jury found that Carr and Barrett violated
the covenant prohibiting subdivision into lots smaller than 20 acres and that Barrett violated the covenant
prohibiting mobile homes used as residences. The trial court awarded damages, attorney fees, costs, and
injunctive relief requiring removal of Barrett's mobile home and, under specified circumstances, rescission of the
deed to Carr. The trial court denied post-trial motions, and the two appeals were consolidated. The appellate
court affirmed the merits rulings, set aside the jury's attorney-fee award for insufficient evidence, modified the

monetary judgment, and remanded for that limited modification.
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REMAND INSTRUCTIONS

The trial court must modify the judgment entry by reducing the $29,100 award against Carr and Barrett for
violating the 20-acre lot restriction to $4,386.25, and reducing the $29,100 award against Barrett for violating
the mobile-home restriction to $4,386.25. The unchallenged expert-witness fees, court-reporter deposition fees,

and post-injunction attorney-fee award remain intact.
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