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SUMMARY

The Supreme Court of Virginia held that a contractor could not recover remediation expenses from an
insurance agency for negligently failing to name the contractor as an insured on a builders risk policy.
The court concluded that the policy excluded losses caused by defective design and that no covered
physical loss occurred because the anticipated damage to other property never materialized. The trial
court's grant of the agency's motion to strike was affirmed.
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QUESTIONS PRESENTED

1. Whether NHBC could recover remediation expenses from Acordia when the builders risk policy would
not have covered those expenses even if NHBC had been named as an insured.

2. Whether the policy's mitigation provision created coverage for expenses incurred to prevent potential
damage when no covered property had suffered a loss.

3. Whether NHBC could recover the remediation expenses under a common-law duty to mitigate damages
despite the absence of liability under the insurance policy.

HOLDINGS

1. The policy did not cover NHBC's remediation expenses because they arose from defective design and no
covered property sustained a loss.

2. The policy's duty-to-mitigate provision did not create a right to reimbursement where no loss to covered
property occurred and the claimed loss resulted from a noncovered cause.

3. NHBC could not recover the remediation expenses in contract or tort because Acordia's negligence was
not a proximate cause of losses that were not covered by the policy.

KEY QUOTATIONS

“Such loss is a condition precedent to any compensation under the "Duties in the Event of Loss" section, A
"`loss' to Covered Property", the Policy's predicate to mandatory mitigation, did not occur, and therefore no
obligation to compensate NHBC arose under the Policy.” (591 S.E.2d at 91)

“Regardless of whether NHBC premises its theory of recovery on contract law or common law, it cannot
recover damages where there is no liability.” (591 S.E.2d at 92)

FACTUAL BACKGROUND

NHBC served as general contractor for an apartment complex built on a steep slope requiring multiple retaining
walls. NHBC defectively designed and built one retaining wall, which moved approximately eight feet, but no
retaining wall other than that wall failed and no apartment building or other covered property sustained physical
damage. NHBC undertook remedial measures to replace the defective wall and underpin uphill building
foundations to prevent potential future damage, incurring expenses for which it sought recovery after Acordia
failed to have NHBC listed as a named insured on a builders risk policy.

PROCEDURAL HISTORY

NHBC sued Acordia for negligence and breach of an oral contract, seeking remediation expenses incurred to
repair and stabilize defective retaining walls and underpin nearby building foundations. The trial court found that



Acordia was negligent and that NHBC sustained $518,690.25 in remediation expenses, but ruled that the
expenses would not have been covered by the policy even if NHBC had been named as an insured. The trial
court therefore granted Acordia's motion to strike NHBC's evidence, and the Supreme Court of Virginia
affirmed.
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