UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLORADO

Benjamin Weiss v. Walter Scott Spencer, et al.

Weiss - No. 24-cv-00959-PAB-MDB - Decided March 25, 2026

SUMMARY

The United States District Court for the District of Colorado considers defendants’ motion for

summary judgment in Benjamin Weiss’s action against Affordable Services Corp., Colorado Water &

Mold Restoration Corp., and Walter Scott Spencer. The court addresses claims under the Fair Labor

Standards Act, Colorado Wage Act, Colorado overtime rules, theft of services, and the Colorado Pay

Transparency Act, including wage-and-hour exemptions and retaliation. Based on the excerpt, the

court grants summary judgment on the FLSA, Colorado Wage Act, and theft-of-services claims and

finds that the retaliation claims present a triable causal-connection issue before continuing its analysis.
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Defendants moved for summary judgment on the plaintiff's claims
under the Fair Labor Standards Act, Colorado Wage Act, Colorado Pay
Transparency Act, and related claims.

Summary judgment is appropriate under Federal Rule of Civil
Procedure 56 when there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law. The
evidence is viewed in the light most favorable to the nonmoving party,
but the nonmovant must identify specific facts showing a genuine

issue for trial.
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QUESTIONS PRESENTED

1.

Whether the FLSA and Colorado Wage Act commission-sales exemptions barred Weiss's minimum-

wage and overtime claims.

. Whether Weiss's theft-of-services claim failed because it was based on the same unpaid-wage

allegations.

. Whether Weiss presented sufficient evidence of causation and pretext to avoid summary judgment on his

FLSA and Colorado Wage Act retaliation claims.

. Whether Weiss presented sufficient evidence to proceed on his Colorado Pay Transparency Act claim

based on alleged retaliation for discussing his wage rate.

. Whether Walter Scott Spencer qualified as an employer under the FLSA, Colorado Wage Act, or

Colorado Equal Pay for Equal Work Act.

. Whether the portion of the Colorado Pay Transparency Act claim under Colorado Revised Statutes

section 8-5-102(2)(f) was supported by the pleadings and evidence.

HOLDINGS

1.

The commission-sales exemption under 29 U.S.C. § 207(i) applied because defendants were retail or
service establishments, Weiss's regular rate exceeded one and one-half times the applicable minimum

wage, and more than half of his compensation for the relevant period came from commissions.

. The Colorado Wage Act commission-sales exemption applied because at least 50 percent of Weiss's pay

was derived from commissions, his regular rate was at least one and one-half times the minimum wage,

and defendants received more than 75 percent of their annual dollar volume from retail or service sales.

. The theft-of-services claim failed because it was predicated on the same unpaid-wage allegations

foreclosed by the FLSA and Colorado Wage Act exemptions.

. Weiss presented sufficient evidence of protected activity, materially adverse action, and causation to

avoid summary judgment on his FLSA and Colorado Wage Act retaliation claims.

. Defendants met their limited burden of production by identifying alleged insubordination, refusal to

follow directives, violation of the no-gossip policy, and creation of workplace dissension as reasons for

termination.

. Weiss presented sufficient evidence of pretext because the asserted reasons for termination were

inextricably intertwined with his protected wage complaints, creating a fact question for the jury.

. Summary judgment was denied on the claim under Colorado Revised Statutes section 8-5-102(2)(d)

because a reasonable jury could conclude that Weiss was terminated for inquiring about, disclosing,

comparing, or discussing his wage rate.

. The portion of Claim Six under Colorado Revised Statutes section 8-5-102(2)(f) was dismissed with

prejudice because the complaint did not identify a waiver or document signed by Weiss and Weiss did



not address that theory in his response.

9. Walter Scott Spencer was not an employer under the FLSA, Colorado Wage Act, or Colorado Equal Pay
for Equal Work Act and was entitled to summary judgment on all claims against him.

KEY QUOTATIONS

“Summary judgment is warranted under Federal Rule of Civil Procedure 56 when the “movant shows that

there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of
law.”” (at 15)

“Given the Tenth Circuit’s holding that “a one and one-half month period between protected activity and

adverse action may, by itself, establish causation,”” (at 17)

“these purported reasons for terminating plaintiff are “inextricably intertwined” with plaintiff’s protected
activity.” (at 19)

FACTUAL BACKGROUND

Weiss worked for Affordable Services Corp. and later Colorado Water & Mold Restoration Corporation in
commission-based project and mitigation-manager positions. The companies were retail or service
establishments, and Weiss's regular rate of pay exceeded one and one-half times the applicable minimum wage;
he was paid exclusively by commissions from January 2021 through his termination. In fall 2023, Weiss
repeatedly complained to management and coworkers that he should be paid for time spent attending sales
meetings. On December 8, 2023, the defendants terminated him after accusing him of violating the chain of

command and a no-gossip policy by discussing those pay concerns.
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