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SUMMARY

The New York Appellate Division, Fourth Department, unanimously affirmed Tommy L. Clark's
judgment of conviction for criminal possession of controlled substances and criminally using drug
paraphernalia. The court addressed evidentiary challenges involving text messages, expert testimony,
untested suspected methamphetamine, and a Sandoval ruling, as well as claims concerning sentencing
and preservation. The court directed correction of the certificate of conviction and uniform sentence
and commitment form to reflect that Clark was sentenced as a second felony drug offender.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from a judgment of Jefferson County Court
entered after a jury convicted him of criminal possession of a
controlled substance in the third degree, criminal possession of a
controlled substance in the fifth degree, and criminally using drug
paraphernalia in the second degree.

STANDARD OF REVIEW Unpreserved claims were reviewed under New York's preservation
rules, with discretionary interest-of-justice review declined. Preserved
evidentiary claims were reviewed for harmless error and evidentiary
admissibility. The Sandoval ruling was reviewed for abuse of
discretion, and the sentence was reviewed for whether it was unduly
harsh or severe.
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QUESTIONS PRESENTED

1. Whether the trial court improperly admitted text messages and a detective's expert interpretation of those
messages.

2. Whether untested smaller bags of suspected methamphetamine were admissible when a tested sample
from a larger bag was positive for methamphetamine.

3. Whether the trial court abused its discretion in permitting inquiry into defendant's prior convictions
under its Sandoval ruling.

4. Whether defendant preserved his claim that the sentence penalized him for exercising his right to a trial.

5. Whether the sentence was unduly harsh or severe.

6. Whether the certificate of conviction and uniform sentence and commitment form required correction to
reflect defendant's status as a second felony drug offender.

HOLDINGS

1. The preserved portions of defendant's challenge to the admission of the text messages and detective's
testimony did not warrant reversal because any error was harmless; the unpreserved portions were not
reviewed in the interest of justice.

2. The trial court properly admitted the four untested smaller bags of suspected methamphetamine because
they were probative of intent to sell and a reasonable jury could conclude that they contained the same
substance as the tested material from the larger bag.

3. The Sandoval ruling was not an abuse of discretion merely because the prior convictions were similar to
the charged offenses.

4. The claim that defendant was penalized at sentencing for exercising his right to a trial was unpreserved
because defendant failed to raise it at sentencing, and the court did not review it in the interest of justice.

5. The sentence was not unduly harsh or severe.

6. The certificate of conviction and uniform sentence and commitment form must be amended to state that
defendant was sentenced as a second felony drug offender rather than as a second felony offender.

KEY QUOTATIONS



“"the record does not indicate a failure by the . . . court to balance the relevant factors," and the ruling, by
"permitt[ing] inquiry about . . . defendant's prior convictions but forb[idding] reference to the underlying
criminal acts, reflects sensitivity to the particular prejudice that may result when a jury is made aware of the
fact that the defendant has previously committed crimes that are similar to the charged crime[s]"” ([*2])

FACTUAL BACKGROUND

Police, acting on a tip, executed a search warrant at a hotel room where defendant was staying and recovered
several bags of suspected methamphetamine. A field test and a stipulated laboratory test established
methamphetamine in a sample from the large bag, while four smaller bags were not separately tested. The
smaller bags contained approximately one gram each and were admitted as evidence. The jury convicted
defendant of multiple drug-related offenses.

PROCEDURAL HISTORY

Police executed a search warrant at a hotel room where defendant was staying and recovered suspected
methamphetamine. After a jury conviction, Jefferson County Court sentenced defendant. On appeal, defendant
challenged the admission of text messages and expert testimony, admission of untested suspected contraband,
the Sandoval ruling, the sentence, and the accuracy of the conviction and sentencing documents. The Appellate
Division unanimously affirmed, while directing correction of the certificate of conviction and uniform sentence
and commitment form.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The certificate of conviction and uniform sentence and commitment form must be amended to reflect that
defendant was sentenced as a second felony drug offender, not a second felony offender.
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