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SUMMARY

The Nebraska Supreme Court affirmed a Workers’ Compensation Court decision awarding Barbara

Potter benefits for a repetitive trauma neck injury sustained during her career as a dental hygienist.

The court held that competent evidence connected the injury to her employment, including

employment with the appellant employer, and that the injury manifested on February 11, 2009, when

Potter first missed work and sought medical treatment. The court declined to overrule its precedent

defining when a repetitive trauma injury occurs “suddenly and violently.”
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Garcia and FirstComp appealed a Nebraska Workers' Compensation
Court award holding that Potter's repetitive trauma injury manifested
on February 11, 2009, and imposing liability for her medical expenses
and compensation benefits on Garcia and FirstComp. The Nebraska
Supreme Court granted the petition to bypass the Nebraska Court of
Appeals and affirmed.

A Workers' Compensation Court judgment, order, or award may be
modified, reversed, or set aside only on specified statutory grounds.
The appellate court reviews the findings of the trial judge who
conducted the original hearing and will not disturb factual findings

unless clearly wrong.
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QUESTIONS PRESENTED

1. Whether Potter proved a causal connection between her repetitive trauma injury and her employment as

a dental hygienist, including her employment with Garcia.

2. Whether the date of Potter's repetitive trauma injury was February 11, 2009, when she first missed work

because of the injury.

3. Whether the Nebraska Supreme Court should reconsider or overrule its precedent defining when a
repetitive trauma injury manifests under the statutory requirement that an accident happen suddenly and

violently.

HOLDINGS

1. Potter proved by competent evidence that her repetitive trauma injury arose from the risks within the
scope or sphere of her employment as a dental hygienist, and she was not required to prove that the

injury arose specifically from employment with Garcia.

2. Under Nebraska law, a repetitive trauma injury manifests at an identifiable point in time when the

employee has both sought medical treatment and missed or discontinued work because of the injury.

3. The court declined to overrule its precedent requiring both medical treatment and missed or discontinued

work to identify the manifestation date of a repetitive trauma injury.

KEY QUOTATIONS

“We have thus reasoned that the phrase “‘suddenly and violently’” as used in § 48-151(2) does not mean
“‘instantaneously and with force,’” but, rather, requires only that the injury manifest at an identifiable point
in time.” (748)

“The test we have adopted, that a repetitive trauma injury manifests on the date that the employee has both

sought medical treatment and missed work due to the injury, has certain advantages.” (751)

“We therefore decline Garcia and FirstComp’s invitation to overrule our precedent.” (753)

FACTUAL BACKGROUND



Barbara Potter worked as a dental hygienist for more than 30 years and developed neck pain associated with the
repetitive postures and duties of that work. She first sought medical treatment in October 2008 while working for
Patrick McCulla, but continued working and did not miss work until February 11, 2009, after McCulla had sold
the practice to Tracy Garcia; her duties and hours remained the same. Medical evidence indicated that her
cervical condition was aggravated by repetitive work, and the compensation court awarded benefits based on a
40-percent loss of earning capacity, assigning liability to Garcia and FirstComp because February 11, 2009, was

the date she first missed work due to the injury.

PROCEDURAL HISTORY

Potter petitioned the Nebraska Workers' Compensation Court for benefits. The compensation court found that
preexisting neck conditions were aggravated by her work as a dental hygienist, awarded benefits based on a 40-
percent loss of earning capacity, determined that February 11, 2009, was the date of injury, and held Garcia and
FirstComp liable. Garcia and FirstComp timely appealed, and the Nebraska Supreme Court moved the case to its
docket after granting bypass.
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