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SUMMARY

The New York Court of Appeals held that DHCR had authority to grant a major capital improvement
rent increase while permanently exempting particular apartments affected by construction-related
water damage. The court concluded that DHCR's permanent exemption of five apartments was rational
and was not arbitrary or capricious. It also held that the governing regulation did not require DHCR to
use only temporary suspensions of the rent increase.
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QUESTIONS PRESENTED

1. Whether DHCR had authority to grant a major capital improvement rent increase while permanently
exempting particular apartments from paying the increase.

2. Whether DHCR was required to temporarily suspend the increase for the affected apartments under Rent
Stabilization Code § 2522.4(a)(13).

3. Whether DHCR's permanent exemption of the five apartments was arbitrary or capricious or represented
an unexplained departure from agency precedent.

HOLDINGS

1. DHCR has authority in appropriate circumstances to grant a major capital improvement rent increase
while permanently exempting particular apartments from the increase.

2. Rent Stabilization Code § 2522.4(a)(13) did not require DHCR to temporarily suspend the MCI increase
for the five apartments because the phrase 'all required services' refers to required services unrelated to
the MCI project.

3. DHCR did not improperly depart from its precedent because its prior determinations were not limited to
temporary suspensions and included permanent exemptions in similar circumstances.

4. DHCR acted rationally and not arbitrarily or capriciously in permanently exempting the five apartments
from the MCI rent increase.

KEY QUOTATIONS

“We hold that DHCR has been granted such authority and, on this record, it was not arbitrary or capricious
for DHCR to permanently exempt five apartments.” (at 450-451)

“It is therefore apparent that DHCR is not limited to temporarily suspending an MCI rent increase; the
agency may permanently exempt an apartment in certain situations.” (at 454)

“On these facts, it was reasonable for the agency to conclude that those apartments did not benefit from the
MCI project since they had been adversely affected by the construction work.” (at 454-455)

FACTUAL BACKGROUND

Terrace Court owned a 91-unit Manhattan apartment building containing 37 rent-regulated apartments and spent
approximately $1.2 million on facade-related work, including pointing and replacement of masonry, lintels, and
parapets. After the owner applied for a major capital improvement rent increase, tenants reported water intrusion



and related damage in their apartments. A DHCR inspection approximately 16 months after the application
found disrepair and moisture-related conditions in five apartments, and DHCR permanently exempted those
apartments from the increase while granting the increase for the remaining apartments.

PROCEDURAL HISTORY

DHCR granted Terrace Court's application for a major capital improvement rent increase but permanently
exempted five apartments that exhibited moisture-related damage associated with the construction project.
DHCR denied Terrace Court's petition for administrative review. Supreme Court denied the owner's CPLR
article 78 petition, and the Appellate Division affirmed, with two Justices dissenting. The New York Court of
Appeals affirmed the Appellate Division.

DISPOSITION

affirmed
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