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SUMMARY

The United States District Court for the Western District of Oklahoma adopted a magistrate judge’s
Report and Recommendation and dismissed without prejudice a pro se state prisoner’s 42 U.S.C. §
1983 action. The court rejected or deemed waived the plaintiff’s objections concerning due process,
equal protection, First Amendment, and Eighth Amendment claims, and concluded that the First
Amendment telephone-privileges claim was moot. The court also dismissed without prejudice related
claims involving collective punishment and alleged violations of evidentiary rules.
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PROCEDURAL POSTURE Review of a magistrate judge's report and recommendation
recommending dismissal of a pro se prisoner's 42 U.S.C. § 1983
complaint after screening under 28 U.S.C. §§ 1915A(a) and 1915(e)
(2).

STANDARD OF REVIEW De novo review of the portions of the report and recommendation to
which specific objections were made under 28 U.S.C. § 636(b)(1) and
Federal Rule of Civil Procedure 72(b)(3); failure to make a specific
objection waives further review.
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QUESTIONS PRESENTED

1. Whether Plaintiff identified a protected liberty interest sufficient to support a Fourteenth Amendment
procedural due process claim based on disciplinary procedures, security-classification changes, earned-
credit or participation records, and telephone restrictions.

2. Whether Plaintiff stated an Equal Protection claim by alleging differential treatment based on
membership in a protected or otherwise cognizable class.

3. Whether Plaintiff's First Amendment claim concerning a completed restriction on telephone privileges
remained justiciable under the capable-of-repetition exception to mootness.

4. Whether the discipline imposed on Plaintiff stated an Eighth Amendment cruel-and-unusual-punishment
claim.

5. Whether alleged violations of Oklahoma Department of Corrections policies, collective punishment, and
rules of evidence stated independent claims warranting relief.

HOLDINGS

1. Plaintiff failed to state a procedural due process claim because he did not identify a protected liberty
interest. The possibility that changes in classification or participation records might affect future
discretionary parole consideration was too speculative to create a protected liberty interest.

2. Plaintiff failed to state an Equal Protection claim because he did not show that he was a member of a
class of individuals treated differently, and he waived review by failing to specifically object to the
magistrate judge's findings.

3. Plaintiff's First Amendment claim concerning the telephone restriction was moot because the sanction
had already been completed, and the capable-of-repetition exception did not apply.

4. The Eighth Amendment claim was subject to dismissal because Plaintiff did not specifically object to the
magistrate judge's conclusion that the discipline imposed did not constitute cruel and unusual
punishment.

5. Alleged violations of Oklahoma Department of Corrections policies did not constitute standalone § 1983
claims, and Plaintiff's collective-punishment and rules-of-evidence allegations were dismissed without
prejudice because they were intertwined with the dismissed constitutional claims and were not supported
by specific legal arguments.

KEY QUOTATIONS

“To demonstrate there is a reasonable expectation that they could be subjected to the same actions, a plaintiff
“must show a real or immediate threat he will be wronged again— speculation and conjecture will not
suffice.”” (Section II.c)



“the possibility that Marshall’s misconduct conviction could have a negative impact on his parole
consideration did not implicate a protected liberty interest.” (Section II.a)

FACTUAL BACKGROUND

Plaintiff was incarcerated at North Fork Correctional Center when the alleged events occurred and was later
transferred to Great Plains Correctional Center. He alleged that prison officials and an Oklahoma Department of
Corrections contractor restricted his access to evidence during a disciplinary hearing, imposed discipline
including a 92-day restriction on telephone privileges, and violated his rights under the First, Eighth, and
Fourteenth Amendments. He also alleged violations of state law, prison policies, and unspecified rules of
evidence.

PROCEDURAL HISTORY

Plaintiff, an Oklahoma state prisoner proceeding pro se and in forma pauperis, filed a § 1983 action alleging
constitutional, state-law, and evidentiary violations arising from a prison disciplinary proceeding and a
restriction on telephone privileges. The magistrate judge recommended dismissal without prejudice. After
reviewing Plaintiff's objection de novo to the extent it raised specific objections, the district court adopted the
report and recommendation and dismissed the complaint without prejudice.
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