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SUMMARY

The United States District Court for the Middle District of Florida granted Viraj Anilkumar Patel’s 28
U.S.C. § 2255 motion in part based on his claim that counsel failed to file a requested appeal. The
court ordered an out-of-time appeal under the Phillips procedure, dismissed Patel’s remaining claims
without prejudice, and directed that counsel be appointed in the criminal case.

CASE DETAILS

COURT United States District Court for the Middle District of Florida, Tampa
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DECIDED February 5, 2026

DOCKET 8:25-cv-2910-SDM-SPF; 8:24-cr-252-SDM-SPF

DISPOSITION other

PROCEDURAL POSTURE Viraj Anilkumar Patel moved under 28 U.S.C. § 2255 to vacate his
federal conviction and sentence, alleging, among other claims, that
trial counsel was ineffective for failing to file an appeal. The United
States conceded that, based on Patel's allegations, an evidentiary
hearing would ordinarily be necessary, but agreed that judicial
economy favored granting an out-of-time appeal under the Phillips
procedure.

STANDARD OF REVIEW For ineffective-assistance claims, the court applied the Strickland
deficient-performance and prejudice framework. The order did not
identify a separate appellate standard of review.

PRECEDENTIAL VALUE Nonprecedential, unreported district-court order

TOPICS

federal habeas corpus post-conviction relief ineffective assistance right to counsel appellate procedure



PRACTICE AREAS

federal habeas corpus post-conviction relief ineffective assistance plea bargaining appellate procedure

sentencing guidelines

QUESTIONS PRESENTED

1. Whether Patel's allegations that he requested an appeal and counsel failed to file one warranted relief
under § 2255.

2. Whether the district court could provide an out-of-time appeal without conducting an evidentiary
hearing by following the Phillips procedure.

3. Whether Patel's remaining § 2255 claims should be dismissed without prejudice while the out-of-time
direct appeal proceeds.

HOLDINGS

1. A defendant who alleges that he expressly requested an appeal and that counsel failed to file it may
obtain § 2255 relief in the form of an out-of-time appeal, even when the defendant pleaded guilty under
an agreement containing an appellate waiver.

2. When an out-of-time criminal appeal is warranted as the remedy in a § 2255 proceeding, the district
court must vacate the criminal judgment, reimpose the same sentence, advise the defendant of appellate
rights, and provide the applicable period for filing a notice of appeal.

3. When an out-of-time appeal is granted, the remaining collateral claims should be dismissed without
prejudice because they may be pursued in a later § 2255 motion after the direct appeal and are not
thereby rendered second or successive.

KEY QUOTATIONS

“first, the defendant must show that counsel’s performance was deficient. This requires showing that counsel
made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the
Sixth Amendment. Second, the defendant must show that the deficient performance prejudiced the defense.”
(Order at 1)

“When the district courts of this circuit conclude that an out-of- time appeal in a criminal case is warranted
as the remedy in a § 2255 proceeding, they should effect that remedy in the following way: (1) the criminal
judgment from which the out-of-time appeal is to be permitted should be vacated; (2) the same sentence
should then be re-imposed; (3) upon re-imposition of that sentence, the defendant should be advised of all the
rights associated with an appeal from any criminal sentence; and (4) the defendant should also be advised
that the time for filing a notice of appeal from that re-imposed sentence is . . . dictated by Rule 4(b)(1)(A)(i).”
(Order at 3)

FACTUAL BACKGROUND

Patel pleaded guilty pursuant to a plea agreement to conspiring to launder money and was sentenced to forty-six
months' imprisonment. He alleged that he told trial counsel he wanted to appeal, that counsel incorrectly advised



him that he could not appeal because he had waived appellate rights, and that he wanted to challenge an
allegedly erroneous sentencing-guidelines calculation. Counsel did not file an appeal.

PROCEDURAL HISTORY

Patel pleaded guilty under a plea agreement to conspiring to launder money and received a forty-six-month
sentence. He filed this § 2255 motion alleging that he requested an appeal, counsel misadvised him that an
appeal was unavailable because of the appellate waiver, and counsel failed to appeal. The district court granted
relief on the failure-to-appeal claim by providing an out-of-time appeal through vacatur and reimposition of the
same sentence, dismissed the remaining claims without prejudice, and closed the civil § 2255 case.

DISPOSITION

other

REMAND INSTRUCTIONS

The magistrate judge must appoint counsel in the criminal action for the purpose of appealing. After counsel
appears, the district court must vacate the criminal judgment, reimpose the same sentence, enter a new judgment,
advise Patel of his appellate rights, and permit appointed counsel to timely appeal. The remaining § 2255 claims
are dismissed without prejudice.
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