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SUMMARY

The memorandum opinion addresses a motion to dismiss an adversary proceeding seeking recovery of
an allegedly fraudulent transfer from SS Associates LLC as a subsequent transferee under 11 U.S.C. §
550(a)(2). The court holds that the trustee may establish and avoid the initial transfer from the debtors
to Schwartz within an action against the subsequent transferee without naming Schwartz as a party.
The court denies dismissal with prejudice but dismisses the existing complaint with leave to amend
because its counts confusingly characterize the transfer to SS Associates as an initial transfer.
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DISPOSITION dismissed

PROCEDURAL POSTURE Defendant moved to dismiss the trustee's adversary complaint under
Federal Rule of Civil Procedure 12(b)(6), arguing that a trustee cannot
recover from a subsequent transferee without first avoiding the initial
transfer and joining the initial transferee. The court denied that
argument but dismissed the existing complaint without prejudice
because its avoidance counts were pleaded as though SS Associates
were the initial transferee, granting leave to amend.

STANDARD OF REVIEW On a motion to dismiss, the court construes the complaint in the light
most favorable to the plaintiff and accepts reasonable inferences in the
plaintiff's favor. Under Rule 8(a)(2), the complaint must contain more
than labels, conclusions, or a formulaic recitation of the elements and
must state a facially plausible claim for relief.
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QUESTIONS PRESENTED

1. Whether a trustee may recover from a subsequent transferee under 11 U.S.C. § 550(a)(2) without
naming the initial transferee as a defendant.

2. Whether the complaint adequately alleged an avoidable actual fraudulent transfer from the debtors to
Schwartz.

3. Whether the complaint adequately alleged that SS Associates was a subsequent transferee with potential
liability under 11 U.S.C. § 550(a)(2).

4. Whether the complaint's avoidance counts were deficient because they sought to avoid transfers from the
debtors directly to SS Associates rather than the initial transfer from the debtors to Schwartz.

HOLDINGS

1. A trustee must actually avoid the initial transfer before recovering from a subsequent transferee under 11
U.S.C. § 550(a)(2), but the initial transferee need not be named as a party to the lawsuit.

2. The complaint adequately alleged an actual fraudulent conveyance from the debtors to Schwartz under
11 U.S.C. § 548(a)(1)(A) and therefore stated a basis for avoiding that initial transfer.

3. The complaint adequately alleged that SS Associates received funds from Schwartz that had previously
been fraudulently transferred from the debtors, and those allegations were sufficient to plead prima facie
potential liability as a subsequent transferee under § 550(a)(2).

4. The existing complaint was deficient because Counts I through IV were most naturally read as seeking
avoidance of transfers from the debtors directly to SS Associates, although the trustee's theory was that
the debtors' transfer to Schwartz should be avoided and recovery should then be sought from SS
Associates as a subsequent transferee.

KEY QUOTATIONS

“Avoidance is just an element of liability that must be shown to permit a trustee, as plaintiff, to recover
against a defendant under § 550. That is simply an in personam action against the defendants named in that
lawsuit.” (Analysis § II)



“The language of the statute is clear that the initial transfer must be avoided. There is no reason, however,
why the initial transferee needs to be a party to the lawsuit in which that transfer is avoided.” (Analysis § II)

“The existing complaint, however, will be dismissed with leave for the trustee to file an appropriate amended
complaint within 30 days.” (Conclusion)

FACTUAL BACKGROUND

Elchonon Schwartz allegedly raised tens of millions of dollars from investors through the debtors for stated
commercial real estate projects, while representing that investor funds would be held in the debtors' accounts and
used only for the projects. The complaint alleges that Schwartz instead transferred investor funds from the
debtors into his personal bank account for personal use. Schwartz then transferred $250,000 from that account to
SS Associates, which allegedly had no business relationship with the debtors and provided no value in exchange.
Schwartz later pleaded guilty to wire fraud and admitted misappropriating and converting funds raised through
CrowdStreet.

PROCEDURAL HISTORY

The debtors filed voluntary Chapter 11 petitions in July 2023, and the court confirmed their plan in December
2023. The plan transferred the debtors' claims and causes of action to the ONH Liquidating Trust. The trustee
commenced this adversary proceeding in July 2025, alleging that funds fraudulently transferred from the debtors
to Elchonon Schwartz were later transferred by Schwartz to SS Associates. SS Associates moved to dismiss, and
the court issued this memorandum opinion after briefing and argument.

DISPOSITION

dismissed

REMAND INSTRUCTIONS

The complaint was dismissed without prejudice, and the trustee was granted leave to file an appropriate
amended complaint within 30 days. The amended pleading may seek to avoid the transfer from the debtors to
Schwartz and recover the transferred property or its value from SS Associates as a subsequent transferee.
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