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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the circuit court’s decision setting aside a
mediated settlement agreement in a divorce proceeding. The court held that the family court had
jurisdiction under West Virginia Code § 48-5-706 to modify the final divorce order and that the
agreement was unenforceable because it depended on illusory promises and lacked a meeting of the
minds regarding the transfer of marital property and a right of way. The court further held that the
invalid provisions were integral to the agreement and that the entire mediated settlement agreement
was properly set aside.
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QUESTIONS PRESENTED

1. Whether West Virginia Code § 48-5-706 gave the family court jurisdiction to modify or set aside the
final divorce order and incorporated mediated settlement agreement based on the effect of the disputed
land exchange on equitable distribution.

2. Whether the statutory disjunctive "or" in West Virginia Code § 48-5-706 should be construed as "and,"
thereby requiring all listed conditions before a final divorce order may be modified.

3. Whether the mediated settlement agreement was unenforceable for lack of mutual assent because it
depended on promises by the respondent's parents, who were not parties to the agreement and were not
bound by it.

4. Whether only the provisions concerning the land transfer should be invalidated or whether the entire
mediated settlement agreement had to be set aside.

HOLDINGS

1. West Virginia Code § 48-5-706 gives a family court jurisdiction to modify a final divorce decree when
any one of the statute's listed requirements is met. The catch-all provision in subsection (3) applied
because the inability to consummate the exchange of the three acres for the right of way directly affected
equitable distribution of marital property.

2. The court declined to replace the Legislature's use of "or" with "and" and held that § 48-5-706 is not
limited to modifications involving alimony, child support, or child custody.

3. The mediated settlement agreement was unenforceable because its bargained-for exchange depended on
promises by the respondent's parents, who were not parties to the divorce proceeding, had not agreed to
be bound, and could not be compelled by the family court to convey the right of way or pay the
associated costs.

4. The respondent's parents were not third-party beneficiaries of the mediated settlement agreement
because the agreement was not made for their sole benefit; instead, their performance was part of the
consideration supporting the parties' own property-division agreement.

5. The entire mediated settlement agreement had to be set aside rather than severing only the disputed land
provisions because those provisions were integral and inextricably intertwined with the parties' overall
bargained-for exchange and equitable distribution of marital property.

KEY QUOTATIONS

“Based upon our analysis of the statute in question, we reach the inescapable conclusion that the clear and
unambiguous provisions of West Virginia Code § 48-5-706 (2001) provide a family court jurisdiction to
modify a final divorce decree if any of the requirements contained in its subsections are met.” (at 10)

“Accordingly, the parents are not third-party beneficiaries as they were required to give up something in the
MSA rather than benefitting from it, making them an integral part of the bargained-for exchange forming the



MSA.” (at 15)

“Thus, the family court was obligated to reopen the entire distribution of marital assets to recalculate
equitable distribution.” (at 16)

FACTUAL BACKGROUND

The parties were married in 2000 and had two children. During their divorce proceedings, they mediated an
agreement dividing marital property, including an agreement to transfer three acres of marital land to Travis S.'s
parents in exchange for the parents' conveyance of a right of way to Donna S. and payment of certain surveying
and conveyance costs. The sketch identifying the three acres was destroyed, and the parties later disputed the
land's size, location, and the parents' obligations. The family court concluded that the agreement lacked a
meeting of the minds and set aside the entire mediated settlement agreement.

PROCEDURAL HISTORY

Donna S. filed for divorce in Mercer County. The family court entered bifurcated divorce orders and
incorporated the parties' mediated settlement agreement concerning equitable distribution, including a proposed
transfer of three acres to Travis S.'s parents in exchange for a right of way. After disputes arose concerning the
land transfer, the family court found no meeting of the minds, declared the entire agreement unenforceable,
vacated the related order, dismissed Donna's contempt petition, and reopened equitable distribution. The circuit
court affirmed, and the Supreme Court of Appeals of West Virginia affirmed the circuit court.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

No express remand was ordered. The family court's reopening of the entire equitable-distribution proceeding was
upheld.
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