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SUMMARY

The Vermont Supreme Court affirmed a judgment rejecting neighboring landowners' attempt to

enforce a deed restriction limiting construction to five single-family houses. The court held that the

restriction benefited land retained by the grantor rather than the conveyed property or a general

development scheme, so the neighbors lacked standing to enforce it.
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Defendants appealed from a superior court final judgment granting
plaintiffs relief in a declaratory judgment action concerning a deed
restriction and rejecting defendants' counterclaim for enforcement of

the restriction.

Construction of the deed was reviewed de novo. Unpreserved issues
were not considered where the record was insufficient or the issue had

not been presented to the trial court with specificity and clarity.
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QUESTIONS PRESENTED

1. Whether the five-house restriction in the Lowell-to-Trono deed was intended to benefit the land retained

by Lowell or the land conveyed to Trono and his successors.
2. Whether the neighboring defendants had standing to enforce the five-house restriction against plaintiffs.

3. Whether the trial court lacked subject matter jurisdiction to collaterally review the municipal zoning

permit.
4. Whether defendants were entitled to a declaratory judgment concerning plaintiffs' beach-access rights.

5. Whether defendants were entitled to a remand concerning whether plaintiffs' house violated a state

subdivision permit.

HOLDINGS

1. The restriction was intended solely to benefit the land retained by Lowell, not the land conveyed to

Trono or the subsequent owners of lots created from that conveyance.

2. Because defendants' properties were not intended beneficiaries of the restriction, defendants lacked
standing to enforce it against plaintiffs.

3. The court declined to review the challenge because defendants had not clearly raised it below and the
record lacked sufficient evidence, notwithstanding that subject matter jurisdiction generally may be

raised at any time.

4. The court rejected both claims because they were not properly preserved in the trial court and were not

cognizable on appeal.

KEY QUOTATIONS

“It is axiomatic that "[t]he intent of the parties determines which estates or servitude interests are burdened

or benefited by a servitude" and that such intent may be either express or "inferred from the circumstances.
(24 A.3d at 583)

“Although the deed does not expressly identify the restriction's intended beneficiary, there was no dispute
that, as the trial court found, Lowell retained substantial property "surrounding the five-acre parcel."” (24
A.3d at 584)

FACTUAL BACKGROUND

In 1977, Lydia Lowell conveyed two parcels totaling five acres to J. Peter Trono by a deed stating that no more
than five single-family houses could be constructed on the conveyed land. Trono later conveyed the parcels to
his construction company, which subdivided the larger parcel into five residential lots and sold those lots,
including lots to the defendant neighbors. The smaller parcel was later sold at a tax sale and ultimately conveyed
to plaintiffs, who obtained a variance and built a house there in 2003. When plaintiffs attempted to sell the

property, the prospective buyers discovered the restriction, and the neighbors refused to consent to the sale.

PROCEDURAL HISTORY



Plaintiffs filed a declaratory judgment action to clear a five-house deed restriction from title after prospective
purchasers required the consent of neighboring owners. Defendants answered and counterclaimed for a
declaration that plaintiffs' residence violated the restriction and for an injunction requiring removal of the house.
On cross-motions for summary judgment, the superior court ruled for plaintiffs, entered final judgment in May

2010, and denied defendants' motion for reconsideration; defendants appealed.
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