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SUMMARY

The Supreme Court of Mississippi reviewed Joseph Dreher Stack's convictions for the murders of

James Thomas and Larry Albert Chopones. The court affirmed the convictions and consecutive life

sentences, holding that the trial court did not abuse its discretion in denying a continuance, that Stack

failed to establish ineffective assistance of counsel, and that the requested heat-of-passion and

Weathersby-related jury instructions were unwarranted.
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Stack appealed his convictions for two counts of murder and
consecutive life sentences entered by the Circuit Court of the Second
Judicial District of Harrison County. He challenged the denial of a
continuance, the effectiveness of trial counsel, jury instructions, the
sufficiency and weight of the evidence, the delay between the crimes

and indictment, and cumulative error.

Denial of a continuance is reviewed for abuse of discretion and will
not be reversed absent manifest injustice. Jury-instruction challenges
are reviewed by considering the instructions as a whole; an instruction
may be refused if it incorrectly states the law, duplicates another
instruction, or lacks a foundation in the evidence. Sufficiency of the
evidence following denial of a directed verdict or motion for judgment
notwithstanding the verdict is reviewed in the light most favorable to
the State, with reversal permitted only when reasonable and fair-

minded jurors could only find the defendant not guilty. Ineffective-



assistance claims require deficient performance and prejudice under
Strickland.

PRECEDENTIAL VALUE Published Mississippi Supreme Court opinion; majority opinion

affirming criminal convictions and sentences.

PARTIES Joseph Dreher Stack v. State of Mississippi

TOPICS

criminal procedure  appellate procedure  standard of review  jury instructions  due process

PRACTICE AREAS

criminal procedure appellate procedure constitutional law  evidence  jury instructions

Q

1.

H

1

UESTIONS PRESENTED

Whether the trial court abused its discretion by denying Stack’s fifth motion for a continuance made two

days before trial.

. Whether Stack received ineffective assistance of counsel because counsel allegedly lacked preparation,

failed to obtain a mental evaluation, and failed to argue self-defense.

. Whether the trial court erred by refusing a heat-of-passion manslaughter instruction and a Weathersby-
based instruction.

. Whether the trial court erred by denying Stack's motion for a directed verdict or, alternatively, a new

trial based on insufficiency or the overwhelming weight of the evidence.
. Whether the nine-month period between the murders and indictment violated Stack's due-process rights.

. Whether cumulative error required reversal.

OLDINGS

. The trial court did not abuse its discretion in denying Stack's ore tenus motion for a continuance because
Stack failed to comply with the statutory procedural requirements, failed to demonstrate concrete
prejudice or manifest injustice, and had received substantial prior time and opportunities to prepare and

obtain the mental evaluation.

. Stack failed to establish ineffective assistance of counsel because he did not show deficient performance

or a reasonable probability that the alleged deficiencies affected the outcome.

. The trial court properly refused Stack's requested Weathersby instruction and heat-of-passion

manslaughter instruction as to Chopones.

. The challenge to the denial of a directed verdict or new trial was procedurally barred, and, alternatively,

the evidence was sufficient to support both murder convictions.

. Stack's due-process challenge to the nine-month delay between the murders and indictment was

procedurally barred and, alternatively, meritless because he failed to show actual prejudice or that the



State intentionally delayed to obtain a tactical advantage.

6. Cumulative error did not require reversal because the alleged errors were individually without merit.

KEY QUOTATIONS

“The decision to grant or deny a continuance is left to the sound discretion of the trial court.” (860 So. 2d at
691)

“The Weathersby rule ... is not a jury instruction but a guide for the circuit judge in determining whether a
defendant is entitled to a directed verdict.” (860 So. 2d at 698)

FACTUAL BACKGROUND

Stack and Gene Livingston left a Veterans Administration hospital, drank with Larry Chopones, and became
involved in a confrontation. Stack took a knife from Chopones, stabbed him repeatedly, and slit his throat; when
James Thomas intervened, Stack stabbed Thomas as well. Police stopped Stack shortly afterward while he was

covered in blood and carrying the knife, and he later gave a recorded statement admitting that he killed both
men.

PROCEDURAL HISTORY

Stack was indicted on July 1, 1999, for the murders of James Thomas and Larry Albert Chopones. After several
defense continuances, the trial court denied an ore tenus motion for another continuance shortly before trial. A
jury convicted Stack on both counts, and the court imposed consecutive life sentences. The Mississippi Supreme

Court affirmed the convictions and sentences.
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