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SUMMARY

The Colorado Court of Appeals reviewed an Industrial Commission decision awarding full
unemployment compensation benefits to an employee discharged for excessive absenteeism. The court
held that illness, even if not necessarily disabling, may constitute a physical inability to perform work
under Colorado law, while recognizing that minor illnesses may warrant only a reduced award. The
court affirmed because the Commission's factual findings were supported by substantial evidence.
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QUESTIONS PRESENTED

1. Whether incidental illnesses causing excessive absenteeism can constitute a physical inability to perform
work under section 8-73-108(4)(j), thereby entitling a discharged employee to a full unemployment-
benefit award.

2. Whether the Industrial Commission's finding that Clark's illnesses constituted a physical inability to
perform her work was supported by substantial evidence.

HOLDINGS

1. Illness that is not necessarily disabling may constitute a physical inability to perform work under section
8-73-108(4)(j). Thus, an employee discharged for excessive absenteeism caused by illness may receive a
full unemployment-benefit award when the illness physically prevented the employee from working.

2. The Commission's finding that Clark's illnesses constituted a physical inability to perform her work was
supported by substantial evidence and was conclusive on review.

KEY QUOTATIONS

“The purpose of unemployment compensation legislation is to assure "that each eligible individual who is
unemployed through no fault of his own shall be entitled to receive a full award of benefits."” (402)

“Accordingly, the language of § 8-73-108(4)(j) is sufficiently broad that illness which is not necessarily
disabling can constitute a physical inability to perform the work.” (403)

FACTUAL BACKGROUND

Mountain States maintained attendance guidelines under which an employee could be discharged for nine
absences or four occurrences within a twelve-month period. Clark was absent approximately seventeen days in
twelve occurrences, with absences attributed to illnesses and other health-related conditions, including
pregnancy-related symptoms, child illness, bedrest, and swollen feet. The employer discharged her for excessive
absenteeism, and the Commission found that her absences were primarily caused by health problems that
physically prevented her from working.

PROCEDURAL HISTORY

Mountain States discharged Clark for excessive absenteeism. The Industrial Commission found that her absences
were primarily caused by health problems and awarded her full unemployment benefits under section 8-73-
108(4)(j), rather than reduced benefits under section 8-73-108(5)(x). The Colorado Court of Appeals reviewed
the Commission's order and affirmed.

DISPOSITION
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