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SUMMARY

The Northern District of California denied plaintiffs’ motion for reconsideration of the dismissal of
their civil RICO claim against Cummins. The court held that the Supreme Court’s decision in Medical
Marijuana, Inc. v. Horn did not alter its prior conclusion that Illinois Brick bars indirect purchasers
from bringing civil RICO claims under 18 U.S.C. § 1964(c). The court granted certification for an
interlocutory appeal under 28 U.S.C. § 1292(b), finding a controlling legal question, substantial
grounds for difference of opinion, and potential material advancement of the litigation.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiffs moved for reconsideration of the court's interlocutory order
dismissing their civil RICO claim against Cummins without leave to
amend and moved for certification of an interlocutory appeal under 28
U.S.C. § 1292(b).

STANDARD OF REVIEW A motion to reconsider an interlocutory order is governed by Civil
Local Rule 7-9(b) and Federal Rule of Civil Procedure 54(b),
requiring a material difference in fact or law, newly emerged material
facts or a change in law, or a manifest failure to consider material facts
or dispositive legal arguments. Interlocutory appeal certification under
28 U.S.C. § 1292(b) requires a controlling question of law, substantial
ground for difference of opinion, and an appeal that may materially
advance the ultimate termination of the litigation.
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QUESTIONS PRESENTED

1. Whether the court should reconsider its interlocutory order dismissing plaintiffs' civil RICO claim based
on Medical Marijuana, Inc. v. Horn.

2. Whether the question whether Illinois Brick applies to claims under 18 U.S.C. § 1964(c) presents a
controlling question of law.

3. Whether substantial ground exists for a difference of opinion on the applicability of Illinois Brick to civil
RICO claims.

4. Whether an interlocutory appeal may materially advance the ultimate termination of the litigation.

HOLDINGS

1. Reconsideration was not warranted because Medical Marijuana, Inc. v. Horn addressed a different civil
RICO issue and did not undermine the court's prior application of the Illinois Brick indirect-purchaser
rule to plaintiffs' claims.

2. The question whether Illinois Brick applies to civil RICO claims under 18 U.S.C. § 1964(c) is a
controlling question of law because its resolution could materially affect the outcome and scope of the
litigation.

3. Substantial ground for a difference of opinion existed regarding whether Illinois Brick applies to civil
RICO claims under § 1964(c), even though the federal courts of appeals that had addressed the issue had
uniformly applied Illinois Brick.

4. An interlocutory appeal may materially advance the litigation because early resolution could simplify
case management, conserve judicial and party resources, avoid additional class proceedings, and
potentially avoid a retrial.

KEY QUOTATIONS

“As long as a district court has jurisdiction over the case, then it possesses the inherent procedural power to
reconsider, rescind, or modify an interlocutory order for cause seen by it to be sufficient.” (at 2)

“Stated another way, when novel legal issues are presented, on which fair-minded jurists might reach
contradictory conclusions, a novel issue may be certified for interlocutory appeal without first awaiting
development of contradictory precedent.” (at 6)



FACTUAL BACKGROUND

Plaintiffs purchased RAM 2500 and 3500 pickup trucks from third-party dealerships. They alleged that the
trucks contained defeat devices affecting diesel-engine emissions and performance and asserted civil RICO and
other claims against FCA US LLC and Cummins Inc. Dismissal of the civil RICO claim narrowed the putative
class from a potential nationwide class to a single-state class and eliminated the possibility of treble damages
under that claim.

PROCEDURAL HISTORY

Plaintiffs brought a putative class action concerning alleged defeat devices in diesel-powered RAM trucks and
asserted 11 causes of action against FCA US LLC and Cummins Inc. The court previously granted in part and
denied in part defendants' motions to dismiss, including granting Cummins' Rule 12(b)(6) motion to dismiss the
civil RICO claim without leave to amend. Plaintiffs sought reconsideration based on the Supreme Court's
decision in Medical Marijuana, Inc. v. Horn and sought certification of an interlocutory appeal concerning
whether Illinois Brick applies to civil RICO claims. The court denied reconsideration but granted certification
under § 1292(b).
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