NEBRASKA SUPREME COURT

Arens v. NEBCO, Inc.

291 Neb. 834 (2015) - No. No. S-14-290 - Decided September 18, 2015

SUMMARY

The Nebraska Supreme Court addressed Lenard Arens’ disability discrimination claims against
NEBCO, Inc. under the Nebraska Fair Employment Practice Act. The court analyzed evidentiary
exclusions, directed-verdict standards, reasonable accommodations, and the business-necessity
standard for requiring an employee to undergo a medical examination. It reversed the judgment for

NEBCO and remanded for a new trial.
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PROCEDURAL POSTURE Arens appealed from a jury verdict for NEBCO in his disability-

discrimination action under the Nebraska Fair Employment Practice
Act. He challenged evidentiary rulings excluding testimony and

exhibits and the denial of motions for directed verdict and a new trial.

STANDARD OF REVIEW Relevance rulings are reviewed for abuse of discretion. Factual
findings underlying hearsay rulings are reviewed for clear error, while
the ultimate hearsay determination is reviewed de novo, except for
residual-hearsay rulings. Directed-verdict rulings are reviewed by
giving the nonmoving party the benefit of all evidence and reasonable
inferences and asking whether the party was entitled to judgment as a

matter of law.
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QUESTIONS PRESENTED
1. Whether the trial court erred by excluding Utley's testimony as irrelevant.

2. Whether the trial court abused its discretion by excluding Utley's reports as hearsay and by refusing to

admit the reports in part.

3. Whether the evidence compelled a directed verdict in Arens' favor on his claim that NEBCO's stated

reasons for its employment actions were pretextual.

4. Whether NEBCO's required fit-for-duty examination and psychological counseling were unlawful under
Neb. Rev. Stat. § 48-1107.02(10).

5. What standard governs whether an employer has a business necessity for requiring an employee, rather
than an applicant, to undergo a medical examination.

HOLDINGS

1. The trial court erred in excluding Utley's testimony as irrelevant because the testimony had a rational,
probative connection to whether Arens was a qualified individual with a disability, whether NEBCO
knew of his impairments, and whether NEBCO had previously considered accommodations for those

impairments reasonable.

2. The reports satisfied the foundational requirements for treatment as business records, but the trial court
did not abuse its discretion in excluding the exhibits wholesale because they contained inadmissible

opinions and diagnoses and Arens did not limit his offer to admissible portions.

3. Excluding Utley's testimony was reversible error because the testimony was not cumulative and was
Arens' best evidence of NEBCO's knowledge of his mental impairments and its prior willingness to

accommodate them.

4. The trial court properly denied Arens' general motion for directed verdict because reasonable jurors
could draw contrary inferences concerning whether NEBCO's stated reasons for transferring and

terminating him were pretextual.

5. Under Neb. Rev. Stat. § 48-1107.02(10), an employer requiring an employee to undergo a medical
examination must show that the business necessity is vital to the business, that the employer has a
legitimate, nondiscriminatory reason to doubt the employee's ability to perform essential job functions,

and that the examination is no broader than necessary.

KEY QUOTATIONS

“Accordingly, to show a business necessity for requiring an employee (as distinguished from an applicant) to
submit to a medical examination under § 48-1107.02(10), an employer has the burden to show that (1) the

business necessity is vital to the business; (2) it has a legitimate, nondiscriminatory reason to doubt the



employee’s ability to perform the essential functions of his or her duties; and (3) the examination is no
broader than necessary.” (291 Neb. 865-866)

“An employee’s behavior cannot be merely annoying or inefficient to justify an examination; rather, there
must be genuine reason to doubt whether that employee can “perform job-related functions.”” (291 Neb.
866)

“Requiring an employee to submit to a medical examination is consistent with a business necessity only if the
employer shows significant evidence that a reasonable person would doubt that the employee could perform
the essential functions of the job, with or without reasonable accommodations, because of a medical
condition.” (291 Neb. 867)

FACTUAL BACKGROUND

Arens worked for NEBCO from 1976 until 2010 and sustained a knee injury and a later traumatic brain injury
that affected his climbing ability, memory, attention, concentration, and emotional functioning. NEBCO had
previously accommodated some of his limitations, including assigning him to a tractor-trailer position and
providing written instructions. In December 2010, after vehicle incidents and alleged failures to file reports,
NEBCO transferred him to concrete-truck driving, required a fit-for-duty examination that he failed, required
employer-mandated counseling, and terminated him after he did not attend the counseling.

PROCEDURAL HISTORY

The Lancaster County District Court entered judgment on a jury verdict in favor of NEBCO. Arens appealed,
arguing that the exclusion of vocational rehabilitation counselor David Utley's testimony was erroneous and
prejudicial, that the evidence compelled a directed verdict on pretext and unlawful medical examinations, and
that the court applied the wrong legal standard. The Nebraska Supreme Court reversed and remanded for a new
trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Conduct a new trial. If the medical-examination issue arises again, apply the business-necessity standard adopted
under Neb. Rev. Stat. § 48-1107.02(10), including whether there was significant evidence that a reasonable
person would doubt Arens' ability to perform the essential job functions with or without reasonable

accommodations.
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