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SUMMARY

The Court of Appeals for the Fifth District of Texas abated the appeal because the reporter’s record
was overdue and the appellant’s intent to pursue the appeal was unclear. The trial court was ordered to
determine whether the appellant wished to prosecute the appeal, his indigence and representation
status, and the reasons for and expected filing date of the reporter’s record.
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PROCEDURAL POSTURE Appellant's criminal appeal was pending in the Court of Appeals, but
the reporter's record was overdue and the court lacked information
about whether appellant wished to pursue the appeal, whether he was
indigent, and whether he had effective counsel.
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QUESTIONS PRESENTED

1. Whether the appeal should be abated for trial-court findings concerning appellant's desire to prosecute
the appeal, indigence, entitlement to a reporter's record without payment, and representation by counsel.



2. What findings were necessary to determine the identities and expected filing date of the court reporter or
reporters responsible for the overdue reporter's record.

HOLDINGS

1. Because the appellate record was overdue and the court lacked necessary information concerning
appellant's desire to prosecute the appeal, indigence, entitlement to a reporter's record without payment,
and effective representation, the appeal was properly abated and the trial court was ordered to make
findings and transmit a supplemental record.

KEY QUOTATIONS

“Accordingly, we ORDER the trial court to make findings of fact regarding whether appellant has been
deprived of the reporter’s record because of ineffective counsel, indigence, or for any other reason.”

“The appeal is ABATED to allow the trial court to comply with this order.”

FACTUAL BACKGROUND

The reporter's record in appellant's criminal appeal was overdue. A court reporter reported that John Houston Nix
had said appellant would not pursue the appeal, but Nix later informed the appellate court that he did not
represent appellant, and appellant himself had not communicated with the court.

PROCEDURAL HISTORY

The appeal arose from the County Court at Law No. 1 of Grayson County, Texas, trial court cause number 2011-
1-0738. After receiving notice that the reporter's record was overdue and that a person identified as appellant's
attorney denied representing him, the appellate court ordered the trial court to make specified findings and
abated the appeal pending receipt of a supplemental record.

DISPOSITION

other

REMAND INSTRUCTIONS

The trial court was ordered to determine first whether appellant desired to prosecute the appeal; if so, whether he
was indigent and entitled to proceed without payment of costs for the reporter's record; if appellant was indigent,
to take measures necessary to assure effective representation, potentially including appointment of new counsel;
if appellant was not indigent, to determine whether he had retained or intended to retain counsel; and to identify
each court reporter, obtain explanations for the delay, and determine the earliest filing date for the reporter's
record. The trial court was ordered to transmit written findings, supporting documentation, and orders to the
appellate court within thirty days.
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