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SUMMARY

The New York Appellate Division, Second Department, affirmed dismissal of an Article 78 proceeding

challenging a determination that Key Construction Services was responsible for telecommunications

and information technology work under its contract with Westchester County. The court held that the

contract documents conclusively established the petitioner’s responsibility for the work and noted that

the petitioner had not identified the alleged ambiguity before bidding as required by the contract.
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affirmed

Petitioner appealed from an order and judgment that, in effect, granted
the County's motion under CPLR 3211(a) to dismiss an article 78

petition and dismissed the proceeding.

On a CPLR 3211(a)(1) motion, the movant must provide documentary
evidence that utterly refutes the petitioner's factual allegations and
conclusively establishes a defense as a matter of law. On a CPLR
3211(a)(7) motion, the court accepts the pleaded facts as true and gives
the petitioner the benefit of every favorable inference. When
evidentiary material outside the pleading's four corners is considered
without converting the motion to summary judgment, the question is

whether the pleader has a cause of action.
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QUESTIONS PRESENTED

1. Whether documentary evidence conclusively refuted the petitioner's allegation that it was not
contractually responsible for the telecommunications and information-technology work, warranting
dismissal under CPLR 3211(a)(1).

2. Whether the petitioner's failure to comply with the contract provision requiring bidders to inquire about

ambiguities before bidding supported dismissal of the article 78 proceeding.

HOLDINGS

1. Dismissal was proper because the contract documents, including Addendum No. 1 and the attached
drawings, utterly refuted the petitioner's allegation that the telecommunications and information-
technology work was outside its contractual responsibility and conclusively established a defense as a
matter of law.

2. The petitioner could not avoid its contractual responsibility where it failed to comply with the contract's
requirement that bidders discover and inquire about ambiguities in the plans, specifications, or contract

before submitting a bid.

KEY QUOTATIONS

“"On a motion to dismiss a petition pursuant to CPLR 3211(a)(1), the movant has the burden of providing
documentary evidence that utterly refutes the petitioner's factual allegations, conclusively establishing a
defense as a matter of law"” (*1)

“"The work shown on these drawings is part of the contract work."” (*2)

FACTUAL BACKGROUND

Key Construction Services was the successful bidder on a White Plains building-renovation project and entered
into a contract with Westchester County in August 2021. The company disputed that the contract required it to
perform specified telecommunications and information-technology work. The County Commissioner determined
on October 17, 2022, that the company was clearly responsible for completing that work, including purchasing
and installing related equipment, as contract work rather than extra work. The contract documents and
Addendum No. 1 identified the disputed work and stated that work shown on the drawings was part of the

contract work.



PROCEDURAL HISTORY

Key Construction Services commenced a CPLR article 78 proceeding challenging a determination by the
Commissioner of the County of Westchester Department of Public Works and Transportation that the company
was contractually responsible for telecommunications and information-technology work. The County moved to
dismiss under CPLR 3211(a). Supreme Court, Westchester County, granted the motion in effect and dismissed

the proceeding. The Appellate Division affirmed, with costs.
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