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SUMMARY

The Court of Appeals for the Tenth Appellate District of Texas affirmed a judgment for Rainbow
International, LLC and The Grounds Guys, LLC in a dispute involving Michigan franchise
agreements. The court held that the appellants waived their choice-of-law argument, found sufficient
evidence supporting breach of contract and termination, and held that the appellants waived review of
their affirmative defenses and counterclaims because the relevant pleading was not included in the
appellate record.
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DISPOSITION affirmed

PROCEDURAL POSTURE Appellants appealed a bench-trial judgment finding that they breached
the Rainbow franchise agreement, abandoned the Grounds Guys
franchise, and owed damages to Appellees.

STANDARD OF REVIEW After a bench trial, findings of fact are reviewed under the same legal-
and factual-sufficiency standards applicable to jury findings, while
conclusions of law are reviewed de novo. For a legal-sufficiency
challenge to an adverse finding on an issue on which the challenger
did not bear the burden of proof, the challenger must show that no
evidence supports the finding. For a factual-sufficiency challenge to an
adverse finding on which the opposing party bore the burden of proof,
the challenger must show that the finding is so contrary to the
overwhelming weight of the evidence as to be clearly wrong and
unjust.
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QUESTIONS PRESENTED

1. Whether Appellants preserved and properly invoked the application of Michigan franchise law.

2. Whether the judgment was impermissibly based on commingled legally invalid breach theories under
Crown Life Insurance Co. v. Casteel.

3. Whether legally and factually sufficient evidence supported the finding that Appellants breached the
Rainbow franchise agreement and whether notice and an opportunity to cure were required.

4. Whether Appellants established their affirmative defenses of fraud, fraudulent nondisclosure, violation
of Michigan law, and prior material breach.

5. Whether Appellants established their counterclaims for fraud, breach of contract, violations of the Texas
Deceptive Trade Practices Act, and violations of Michigan's Franchise Investment Law.

HOLDINGS

1. Appellants waived their contention that Michigan law applied because they did not properly invoke
foreign law in the trial court through the required request for judicial notice and request for application
of foreign law, and did not otherwise timely and specifically present the choice-of-law issue for a ruling.

2. Even assuming some breach theories required notice and an opportunity to cure and could be considered
legally invalid, any commingling with other theories did not warrant reversal because the record
supported independent theories of liability and the commingling did not probably cause an improper
judgment or prevent proper presentation of the appeal.

3. The evidence was legally and factually sufficient to support the finding that Appellants breached the
Rainbow franchise agreement.

4. Appellants waived their complaints concerning the denial of their affirmative defenses and
counterclaims because the appellate record did not contain the pleading filed in the district court that set
forth those defenses and claims.

KEY QUOTATIONS

“We conclude that nothing in the record shows that Appellants asked the court to apply Michigan law.
Accordingly, Appellants’ contention that Michigan law applies has been waived.” (5)



“There is more than a scintilla of evidence to show that Appellants breached the franchise agreement by
failing to submit reports timely, failing to pay all fees due, failing to provide audited financial statements, and
by impairing Rainbow’s goodwill.” (14)

“Without the pleading filed in the district court setting forth the affirmative defenses and counterclaims, we
cannot properly review the issues relating to those affirmative defenses and counterclaims.” (15)

FACTUAL BACKGROUND

Jason Kitts acquired Rainbow franchises in Michigan in 2009 and 2014 and later acquired a Grounds Guys
franchise, assigning the franchises to Cheyenne Partners while personally guaranteeing the agreements. Rainbow
sent notices identifying defaults in September 2017 and finally terminated the franchise agreement in November
2017. The trial court found that Appellants failed to timely submit required reports, failed to pay all required
fees, failed to provide audited financial statements, impaired Rainbow's goodwill, and abandoned the Grounds
Guys franchise.

PROCEDURAL HISTORY

Appellees filed suit in the 170th District Court of McLennan County in September 2017. Appellants removed the
case to the United States District Court for the Western District of Texas in April 2018, and that court remanded
the case in December 2018. After a bench trial in June 2024, the trial court entered judgment for Appellees. The
Texas Court of Appeals affirmed.

DISPOSITION

affirmed
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