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SUMMARY

The Kansas Supreme Court held that section 5 of the Kansas Constitution Bill of Rights does not
guarantee a defendant the right to have a jury determine sentence-enhancing prior convictions under
the Kansas Sentencing Guidelines Act. The court distinguished prior convictions that constitute
elements of a separate offense, which must be decided by a jury, from prior convictions considered
only in determining punishment, which fall within the court’s traditional sentencing function. The
court affirmed the Court of Appeals and the district court’s judgment.
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QUESTIONS PRESENTED

1. Whether section 5 of the Kansas Constitution Bill of Rights independently guarantees a jury
determination of sentence-enhancing prior convictions.

2. Whether the revised Kansas Sentencing Guidelines Act violates section 5 by permitting a sentencing
court to determine a defendant's criminal history by a preponderance of the evidence.

3. Whether the Supreme Court of Kansas had jurisdiction to review a presumptive sentence when the
defendant challenged the constitutionality of the overall sentencing scheme.

HOLDINGS

1. Section 5 may provide protections different from or greater than those provided by the Sixth
Amendment, and a section 5 challenge must be analyzed independently when the state constitutional text
and historical inquiry warrant it.

2. Section 5 does not guarantee a defendant the right to have a jury determine the existence of prior
convictions used to calculate criminal history and impose a sentence under the revised Kansas
Sentencing Guidelines Act.

3. The court had jurisdiction because Albano challenged the constitutionality of the overall statutory
sentencing scheme rather than the legality of her individual presumptive sentence.

KEY QUOTATIONS

“Accordingly, we hold the KSGA provisions authorizing the court to make criminal history findings for
purposes of imposing a sentence do not violate section 5 because such judicial findings do not impair the
traditional functions of the jury in Kansas criminal proceedings.” (at 22)

“There is no evidence to suggest the common law required sentence-enhancing prior convictions to be proven
to a jury in Kansas criminal proceedings at the time the Kansas Constitution was adopted.” (at 22)

“Rather, the necessity of a jury finding depends on whether the prior conviction defines a separate offense. If
it does, then the issue must go to the jury as it falls within the jury's traditional role to determine guilt or
innocence of the crime charged. If, however, the prior conviction goes to the punishment only, the court may
determine its existence as part of its traditional role to impose a legally appropriate sentence.” (at 13-14)

FACTUAL BACKGROUND

A jury convicted Anita Jo Albano of one severity level 2 drug felony and one severity level 3 drug felony for
distributing a controlled substance within 1,000 feet of a school. At sentencing, the district court found that she
had two prior nonperson felony convictions and assigned her a criminal-history score of F. Using the revised
Kansas Sentencing Guidelines Act, the court imposed a controlling term of 101 months' imprisonment, the
mitigated term in the applicable presumptive range.



PROCEDURAL HISTORY

A jury convicted Albano of two counts of distributing a controlled substance within 1,000 feet of a school. The
Riley District Court assigned her a criminal-history score of F based on two prior nonperson felony convictions
and imposed a controlling sentence of 101 months. The Court of Appeals affirmed the convictions and sentence,
and the Supreme Court of Kansas granted review solely to address the section 5 challenge to the sentencing
scheme.
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