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SUMMARY

The United States Court of Appeals for the Second Circuit affirmed a district court judgment
upholding the bankruptcy court’s approval of Trustee Irving H. Picard’s denial of claims against
Bernard L. Madoff Investment Securities LLC. The court held that investors who invested through
intermediary feeder funds were not “customers” of BLMIS under the Securities Investor Protection
Act because they did not directly entrust cash or securities to BLMIS or maintain accounts with it.
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DISPOSITION affirmed

PROCEDURAL POSTURE Claimants appealed from a Southern District of New York judgment
affirming the bankruptcy court's order affirming Trustee Irving H.
Picard's denial of their claims against Bernard L. Madoff Investment
Securities LLC under the Securities Investor Protection Act because
they did not qualify as BLMIS customers.

STANDARD OF REVIEW The court independently reviewed the bankruptcy court's decision,
accepting factual findings unless clearly erroneous and reviewing legal
conclusions de novo.
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QUESTIONS PRESENTED

1. Whether investors who purchased ownership interests in feeder funds that invested with BLMIS qualify
as BLMIS customers under SIPA.

2. Whether the appellants' alleged control over, or intent concerning, the Feeder Funds' investments was
sufficient to establish customer status.

3. Whether the Feeder Funds acted as agents of BLMIS for purposes of establishing the appellants'
customer status.

HOLDINGS

1. Investors who purchased ownership interests in feeder funds, rather than depositing cash or securities
with BLMIS or maintaining accounts with BLMIS, do not qualify as separate BLMIS customers under
SIPA.

2. Even if the appellants had exercised some degree of control over the Feeder Funds' investments, that fact
alone would not establish SIPA customer status because the appellants individually made no purchases,
transacted no business, and had no dealings with BLMIS.

3. An investor's intent that money invested in a partnership ultimately be invested with BLMIS does not
establish SIPA customer status when the investor purchased only an ownership interest in the partnership
and never entrusted cash or securities to BLMIS.

4. The Feeder Funds were not shown to be BLMIS agents, and their purported agency relationship could
not establish customer status for the appellants.

KEY QUOTATIONS

“We have identified “the critical aspect of the ‘customer’ definition” to be “the entrustment of cash or
securities to the broker-dealer for the purposes of trading securities.”” (at 7)

“But even if appellants could demonstrate that they exercised some level of control over the Feeder Funds’
investments, that fact, standing alone, would be insufficient to confer “customer” status on appellants given
that, individually, they “made no purchases, transacted no business, and had no dealings whatsoever” with
BLMIS.” (at 8)

FACTUAL BACKGROUND



The remaining appellants invested in Spectrum Select, L.P., and Spectrum Select II, L.P., which invested in two
hedge funds known as the Feeder Funds. The Feeder Funds, not the appellants, invested pooled capital with
BLMIS through securities accounts held only in the Feeder Funds' names. The appellants had no direct financial
dealings with BLMIS, no BLMIS securities accounts, no property interest in the assets invested with BLMIS, no
control over the Feeder Funds' BLMIS investments, and no identification in BLMIS's books and records as
investors.

PROCEDURAL HISTORY

The trustee denied appellants' SIPA claims. The bankruptcy court affirmed that denial in an order dated June 28,
2011, and the United States District Court for the Southern District of New York affirmed on January 6, 2012.
The Second Circuit affirmed the district court judgment; it also dismissed the appeals of certain claimants
pursuant to stipulation and for lack of jurisdiction.

DISPOSITION

affirmed
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