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SUMMARY

The Rhode Island Supreme Court affirmed the Superior Court judgments in consolidated appeals
involving Lubens Bienaime’s 1993 second-degree sexual assault conviction and a 2019 probation-
violation adjudication. The Court held that the appeal from the 1993 conviction was untimely and
declined to treat it as a petition for certiorari. It further held that probation conditions attached when
the sentence was pronounced and that the arrest warrant tolled the probationary period, making the

2018 violation notice timely.
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QUESTIONS PRESENTED

1. Whether the appeal from the 1993 conviction was timely under Article I, Rule 4(b) of the Rhode Island

Supreme Court Rules of Appellate Procedure.

2. Whether the Supreme Court should treat the untimely appeal from the 1993 conviction as a petition for

certiorari.

3. Whether probation conditions attached when the trial justice pronounced a sentence that included
probation, even though execution of the incarcerative portion was continued and the defendant was

released on bail.

4. Whether the state's 2018 notice of probation violation was timely when an arrest warrant issued in 1993

and tolled the probationary period.

HOLDINGS

1. A criminal notice of appeal must be filed within twenty days after entry of the judgment in the Superior
Court docket. Because Bienaime did not appeal until July 5, 2018, his appeal from the 1993 conviction

was untimely and was dismissed.

2. The Supreme Court declined to treat Bienaime's untimely appeal as a petition for certiorari because the
twenty-five-year delay was unreasonable and unexplained except by his own absence from the
jurisdiction.

3. When a trial justice pronounces a sentence that includes probation, the implied condition that the

defendant keep the peace and be of good behavior attaches immediately, even if execution of the
incarcerative portion is continued and the defendant is released on bail.

4. The state's Rule 32(f) notice of probation violation was timely because the arrest warrant issued on June
28, 1993, tolled Bienaime's probationary period until he reappeared and the warrant was executed and

canceled.

KEY QUOTATIONS

“This Court considers timeliness a “mandatory prerequisite for consideration by this Court of an appeal.””

(6)

“Where, after the defendant has exercised his right of allocution, a trial justice pronounces sentence that
includes a period of probation but stays execution of the incarcerative portion, has the trial justice imposed a

sentence such that the conditions of the defendant’s probation attach?” (9-10)

“The implied condition of good behavior attaches when a suspended sentence is pronounced[.]” (12)



“We hold that the conditions of the defendant’s probation attached when the trial justice pronounced
defendant’s sentence on June 25, 1993.” (16-17)

FACTUAL BACKGROUND

A Rhode Island jury convicted Bienaime of second-degree sexual assault in March 1993. On June 25, 1993, the
trial justice sentenced him to ten years, with three years to serve and seven years suspended, with probation, and
continued execution of the sentence until June 28 while releasing him on bail. Bienaime failed to appear, an
arrest warrant issued, and he left Rhode Island and remained unavailable until his arrest at John F. Kennedy
Airport in December 2017. The Superior Court later adjudicated him a probation violator and lifted three years
of his suspended sentence.

PROCEDURAL HISTORY

Bienaime was convicted by a jury of second-degree sexual assault on March 16, 1993, and was sentenced on
June 25, 1993, to ten years' imprisonment, with three years to serve and seven years suspended, with probation.
He failed to appear for execution of sentence on June 28, 1993, and an arrest warrant issued. After he was
arrested upon reentering the country in December 2017, the Superior Court ordered him to serve the
unsuspended portion of his sentence and later adjudicated him a probation violator based on his failure to appear.
The Supreme Court dismissed the appeal from the underlying conviction as untimely and affirmed the probation-

violation judgment.
DISPOSITION

affirmed
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