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SUMMARY

The New Hampshire Supreme Court reviewed a dispute over whether the public acquired a

prescriptive easement across the defendants’ property in Rye to park and access Little Harbor Beach.

The court upheld the findings that the public’s use was adverse, continuous, and sufficiently definite to

establish the easement, and affirmed the scope of the easement. The court also addressed the trial

court’s award of attorney’s fees under the substantial benefit theory and concluded that such an award

against private litigants was unwarranted.
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The defendants appealed orders of the Superior Court determining that
the public, including the plaintiff, had acquired a prescriptive easement
over the defendants' property, defining the scope of the easement, and

awarding attorney's fees to the plaintiff.

Because the trial court effectively permitted the defendants to relitigate
the existence of the easement at a full evidentiary hearing, the
Supreme Court applied the deferential standard applicable to a
decision after trial on the merits: factual findings and rulings were
upheld unless unsupported by the evidence or legally erroneous, with
de novo review of the trial court's application of law to the facts. The
award of attorney's fees was reviewed for an unsustainable exercise of

discretion.
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QUESTIONS PRESENTED

1.

Whether the plaintiff and the public established a prescriptive easement over Sanders Point by twenty

years of adverse, continuous, and uninterrupted use.

. Whether the public's use was sufficiently adverse to place the defendants on notice of an adverse claim

and whether the evidence established permissive use.

. Whether the trial court properly defined the scope of the prescriptive easement.

. Whether the defendants' intermittent construction-related use interrupted the continuity of the public's

adverse use.

. Whether the trial court had jurisdiction to award attorney's fees after the defendants filed their appeal.

. Whether attorney's fees could be awarded against private parties under the substantial-benefit or public-

benefit theory when the parties acted in good faith.

HOLDINGS

1.

The public established a prescriptive easement over Sanders Point because its use was extensive, open,

adverse, continuous, and uninterrupted for at least twenty years.

. The scope of the easement properly included parking at Sanders Point and use of the sandy footpath to

access Little Harbor Beach, subject to the trial court's restrictions.

. The defendants' intermittent use of Sanders Point for construction staging did not interrupt the public's

continuous adverse use.

. The trial court retained jurisdiction to act on the outstanding fee request because the defendants' initial

appeal was premature and effectively interlocutory.

. The trial court erred in awarding attorney's fees to the plaintiff under the substantial-benefit or public-

benefit theory because the defendants were private parties who acted in good faith.

KEY QUOTATIONS

“To establish a prima facie case of adverse use, [a claimant] must first produce evidence of acts of such a

character that they create an inference of non-permissive use.” (section III)

“The scope of a prescriptive easement is defined by the character and nature of the use that created it.”
(section IV.A)

“To countenance such an award would be a substantial departure from our case law, as we generally do not

grant fees against a private litigant absent a showing of bad faith.” (section V)



FACTUAL BACKGROUND

The defendants owned property in Rye, New Hampshire, used primarily as a golf course, including a gravel area
called Sanders Point adjacent to Wentworth Road and connected by a sandy path to Little Harbor Beach.
Members of the public had parked at Sanders Point and used the path to access the beach since at least the
1950s, with use becoming extensive and year-round during the 1970s through the 1990s. The defendants
occasionally used the area for construction staging but did not clearly exclude the public until October 2012,

when they blocked access with boulders, bushes, and a fence.

PROCEDURAL HISTORY

The plaintiff sought a declaratory judgment establishing prescriptive easement rights over Sanders Point for
parking and access to Little Harbor Beach. The Superior Court granted the plaintiff summary judgment on the
existence of the easement, later held an evidentiary hearing concerning its scope, defined the easement to include
limited parking and beach access, and ultimately awarded attorney's fees. The defendants appealed, and the

Supreme Court of New Hampshire affirmed the easement and its scope but reversed the fee award.
DISPOSITION

reversed
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