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SUMMARY

The Pennsylvania Commonwealth Court affirmed the denial of preliminary mandatory injunctive

relief sought by Jerry Notarianni and Kim Yencho. The appellants challenged county appointments as

allegedly violating the Sunshine Act, the Lackawanna County Home Rule Charter, and limits on lame-

duck governmental action, and sought designation of Notarianni as the Minority Commissioner. The

court concluded that the appellants had not shown a clear right to relief or satisfied the requirements

for a preliminary mandatory injunction.
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Appellants appealed the Lackawanna County Court of Common Pleas'
denial of preliminary mandatory injunctive and declaratory relief
concerning county appointments, alleged Sunshine Act violations,
alleged lame-duck appointments, and Notarianni's claim to Minority

Commissioner status.

Review of an order granting or denying a preliminary injunction is
limited to examining the record for apparently reasonable grounds
supporting the trial court's decision and for abuse of discretion; the
appellate court does not inquire into the merits. A mandatory
injunction receives heightened scrutiny and requires a very strong

showing.
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QUESTIONS PRESENTED

1. Whether appellants established the prerequisites for a preliminary mandatory injunction requiring
removal of county officials allegedly appointed outside a public meeting in violation of the Sunshine Act
and Home Rule Charter.

2. Whether written assent on hiring forms constituted a vote or other official action requiring the

appointments to be made at a public meeting under the Sunshine Act.

3. Whether the lame-duck board's appointment of the county solicitor unlawfully bound the successor
board under the rule against lame-duck commitments.

4. Whether Notarianni established a clear right to be designated Minority Commissioner based on an

alleged voting alliance between the other two commissioners and thereby appoint a minority solicitor.

5. Whether the appeal should be dismissed in part because the trial court dismissed the removal claims,

including whether the open-government issues were capable of repetition yet evading review.

HOLDINGS

1. A party seeking preliminary mandatory injunctive relief must establish all six prerequisites, including a
clear right to relief or, in the injunction context, a substantial legal question, irreparable harm, restoration
of the status quo, lack of an adequate remedy at law, greater injury from denial than issuance, and

consistency with the public interest. Failure to establish any one prerequisite warrants denial.

2. Appellants did not establish a clear right or sufficient likelihood of success on their claim that the
appointments of at-will county officials were invalid because they were effected outside a public
meeting. The Sunshine Act does not expressly classify hiring or appointment of these county employees
as official action requiring a public meeting, and the written assents were not shown to be votes on a
motion, proposal, resolution, rule, regulation, ordinance, report, or order.

3. The lame-duck board's appointment of the county solicitor was not shown to be invalid as an attempt to
bind the successor board because the position was at-will and subject to removal by the appointing
authority; unlike a binding contract, the appointment did not impose a long-term obligation on the
successor board.

4. Notarianni did not establish a clear legal right to be designated Minority Commissioner or to appoint a

separate minority solicitor based on two challenged appointment decisions allegedly reflecting a voting
bloc.



5. The court declined to dismiss the appeal in part because the open-government issues were important to

the public, capable of repetition, and yet evading review.

KEY QUOTATIONS

“Our “review is limited to determining whether the record demonstrates any apparently reasonable grounds

to support the trial court’s decision.”” (7)

“Because mandatory injunctions are issued more sparingly than prohibitory injunctions, Mazzi v.
Commonwealth, 432 A.2d 985 (Pa. 1981), courts apply greater scrutiny.” (7)

“The case for a mandatory injunction must be made by a very strong showing, one stronger than required for

a restraining-type injunction.” (12)
“The essence of official action is its connection to agency business.” (14)

“Appointments to public positions ... where no vacancies existed are invalid, regardless of the past practices
of the local municipality because an incumbent governing body lacks the power to appoint to positions where

vacancies will not occur until after [its] term in office expires.” (16)

“Because Appellants did not establish all six prerequisites to injunctive relief as to either their improper
appointment or Minority Commissioner claims, and there are reasonable grounds to support the trial court’s

denial of the preliminary injunctive relief sought, we affirm the trial court’s order.” (23)

FACTUAL BACKGROUND

Lackawanna County uses a three-commissioner form of government under its Home Rule Charter. Before the
newly elected commissioners took office on January 4, 2016, the lame-duck board appointed John Brazil as
county solicitor, and Brazil named Don Frederickson assistant solicitor; after taking office, two commissioners
approved Andy Wallace as chief clerk, while Republican Commissioner Laureen Cummings appointed John
Cerra as minority solicitor. The appointments were made through written assent on hiring forms rather than votes
at public meetings, consistent with the county's longstanding practice. Commissioner Jerry Notarianni and
taxpayer Kim Yencho challenged the appointments and sought to have Notarianni designated Minority

Commissioner based on an alleged voting bloc between the other two commissioners.

PROCEDURAL HISTORY

Appellants filed a two-count complaint and a petition for injunctive relief, mandatory injunction, and declaratory
judgment in the Lackawanna County Court of Common Pleas. The trial court denied preliminary relief after a
hearing, finding no irreparable harm and determining that removal of the county officials would cause greater
harm than retaining them. The trial court later dismissed the removal claims on preliminary objections as subject
to quo warranto, while the Minority Commissioner claims survived. The Commonwealth Court affirmed the

denial of preliminary injunctive relief.
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