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SUMMARY

The Maine Supreme Judicial Court affirmed the denial of James P. Moore's Freedom of Access Act
request for records held by three private attorneys who independently investigated allegations
concerning the prosecution of Dennis Dechaine. Applying a four-factor functional-equivalency test,
the majority concluded that the attorneys were private citizens rather than a governmental agency or
public official because they performed a nonbinding advisory role without legislative authorization,
government funding, or substantial government control. Two justices dissented, reasoning that the
panel performed a governmental function and was created and substantially directed by the Attorney
General.
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QUESTIONS PRESENTED

1. Whether three private attorneys who, at the Attorney General's request, conducted an uncompensated
and independent investigation and issued a nonbinding report were the functional equivalent of a State
agency or public official under Maine's Freedom of Access Act.

2. Whether records gathered or created by those attorneys during the investigation were public records
subject to disclosure under 1 M.R.S. §§ 402(3) and 408.

HOLDINGS

1. An entity or individual is evaluated functionally under four factors: whether it performs a governmental
function, whether it receives governmental funding, the extent of governmental involvement or control,
and whether it was created by private or legislative action. The three attorneys did not qualify as a State
agency or public official because all four factors weighed against functional equivalency.

2. The Freedom of Access Act's document-disclosure mandates did not apply to documents generated
during the attorneys' independent investigation that were in their possession.

KEY QUOTATIONS

“The four factors are: (1) Whether the entity is performing a governmental function; (2) Whether the funding
of the entity is governmental; (3) The extent of governmental involvement or control; and (4) Whether the
entity was created by private or legislative action.” (¶ 11)

“A person or entity, acting without statutory authority or state support, who provides nonbinding advice to a
state agency or state official, even on a matter that may be of some significance, does not, by providing that
nonbinding advice, become an agent of government performing a governmental function for purposes of
application of the Freedom of Access Act.” (¶ 15)

FACTUAL BACKGROUND

The Attorney General asked three experienced attorneys to conduct an independent, uncompensated review of
allegations of prosecutorial and law-enforcement misconduct in the investigation and prosecution of Dennis
Dechaine. The attorneys received no government funding, conducted the review independently, and issued a
nonbinding report to the Attorney General, who had provided access to public records, personnel, and limited
logistical assistance. Moore sought the attorneys' investigative files under Maine's Freedom of Access Act, but
the attorneys declined to provide them.

PROCEDURAL HISTORY

Moore submitted Freedom of Access Act requests to the three attorneys seeking files, records, and reports
generated during their independent review of allegations concerning the Dechaine prosecution. After receiving



no response, he brought an action under 1 M.R.S. § 409(1) and Maine Rule of Civil Procedure 80(C). The
Superior Court concluded that the attorneys were not a public agency or political subdivision subject to the Act
and denied relief. The Supreme Judicial Court affirmed.

DISPOSITION

affirmed
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