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SUMMARY

The Appellate Division, Second Department affirmed the denial of a petition for leave to serve a late
notice of claim against Nassau BOCES under General Municipal Law § 50-e(5). The court held that
the petitioner offered no reasonable excuse for the delay, Nassau BOCES lacked timely actual
knowledge of the essential facts constituting the claim, and the petitioner failed to show that the delay

would not substantially prejudice the respondent.
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PROCEDURAL POSTURE Appeal from an order denying a petition for leave to serve a late notice

of claim and, in effect, dismissing the proceeding.

STANDARD OF REVIEW Whether the Supreme Court providently exercised its discretion in

denying leave to serve a late notice of claim.
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QUESTIONS PRESENTED

1. Whether the petitioner established grounds under General Municipal Law § 50-e(5) for leave to serve a

late notice of claim.

2. Whether the Supreme Court providently exercised its discretion in denying the petition and effectively
dismissing the proceeding.

HOLDINGS

1. Leave to serve a late notice of claim was properly denied because the petitioner offered no reasonable
excuse for the delay, failed to establish that Nassau BOCES acquired timely actual knowledge of the
essential facts constituting the claim, and failed to meet his initial burden of showing that the delay

would not substantially prejudice Nassau BOCES.

KEY QUOTATIONS

“"Neither the presence nor absence of any one factor is determinative, although it is generally recognized

that the question of whether the municipality timely acquired actual knowledge is of great importance"”

FACTUAL BACKGROUND

On April 13, 2022, Michael Corr allegedly was injured when the vehicle he was operating was struck by a
vehicle owned by Nassau BOCES and operated by Eric Falkenstrom. Corr did not timely serve a notice of claim
within 90 days. He served a notice of claim on May 4, 2023 and then sought leave to serve it late, but failed to
provide an excuse for the delay, failed to show that Nassau BOCES timely acquired actual knowledge that he
had sustained serious injuries caused by its employee's negligence, and failed to meet his initial burden of

showing that the delay would not substantially prejudice Nassau BOCES.

PROCEDURAL HISTORY

The petitioner allegedly suffered injuries in an April 13, 2022 motor-vehicle accident involving a vehicle owned
by Nassau BOCES. He served a notice of claim on May 4, 2023 and commenced a General Municipal Law § 50-
e(5) proceeding on May 8, 2023 seeking leave to serve a late notice of claim. The Supreme Court, Nassau
County, denied the petition and effectively dismissed the proceeding; the Appellate Division affirmed.

DISPOSITION

affirmed
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