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SUMMARY

The Wisconsin Supreme Court reviewed whether Menasha Corporation's SAP R/3 System qualified as

custom computer software exempt from Wisconsin sales and use tax. The court held that the Tax

Appeals Commission's interpretation of the applicable statute and administrative rule was entitled to

deference and affirmed the conclusion that the software was custom and therefore tax-exempt.
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Review of a published Wisconsin Court of Appeals decision reversing
the Dane County Circuit Court and affirming the Wisconsin Tax

Appeals Commission's grant of Menasha's sales-and-use-tax refund.

The court reviewed the application of the statute and administrative
rule to undisputed facts de novo, reviewed the Commission's statutory
interpretation with due-weight deference, and reviewed its
interpretation of the administrative rule with controlling-weight

deference.
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QUESTIONS PRESENTED

1. What level of deference should the Wisconsin Supreme Court give to the Tax Appeals Commission's
interpretations of Wis. Stat. § 77.51(20) and Wis. Admin. Code § Tax 11.71(1)(e)?

2. Was the Tax Appeals Commission required to defer to the Department of Revenue's interpretation of
Wis. Admin. Code § Tax 11.71(1)(e)?

3. Did the Commission reasonably conclude that SAP's R/3 System was a custom computer program

exempt from Wisconsin sales and use tax?

HOLDINGS
1. The Commission's interpretation of the statute is entitled to due-weight deference.

2. The Commission's interpretation of the administrative rule is entitled to controlling-weight deference,

and the Commission was not required to defer to the Department of Revenue's interpretation of the rule.

3. The R/3 System was a custom computer program and therefore was exempt from Wisconsin sales and

use tax.

KEY QUOTATIONS

“We further conclude that when a DOR decision is appealed by the taxpayer to the Commission, the
Commission is not required to give deference to the DOR's interpretation of Wis. Admin. Code § Tax 11.71(1)
(e) when deciding that appeal.” (1 107)

“Finally, we conclude that when applying the controlling weight deference standard to the Commission's
interpretation of Wis. Admin. Code § Tax 11.71(1)(e), the Commission reasonably interpreted the rule and
concluded that the R/3 System was custom.” (9 108)

FACTUAL BACKGROUND

Menasha licensed SAP's R/3 enterprise software system in 1995 for approximately $5.2 million. The delivered
system was not usable for Menasha's operations without extensive customization, including more than 3,000
modifications, development of interfaces and subsystems, testing, training, and continuing support.
Customization and implementation took years and cost more than $23 million in total. Menasha paid sales and
use tax on the system and sought a refund, contending that it was a custom computer program exempt under
Wisconsin law.

PROCEDURAL HISTORY

Menasha paid sales and use tax on SAP's R/3 System and filed a refund claim. The Wisconsin Department of
Revenue denied the claim and denied Menasha's petition for redetermination. The Tax Appeals Commission

granted Menasha summary judgment and ruled that the R/3 System was custom software exempt from tax. The



Dane County Circuit Court reversed, but the Wisconsin Court of Appeals reversed the circuit court and

reinstated the Commission's decision. The Wisconsin Supreme Court affirmed the court of appeals.
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