UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
CALIFORNIA

Perez v. Trax Retail, Inc.

Perez - No. 24cv333-LL-DDL - Decided March 11, 2025

SUMMARY

The United States District Court for the Southern District of California denied Plaintiffs’ ex parte
application for leave to file a sur-reply concerning Defendants’ motion to compel arbitration, dismiss
class allegations, and stay PAGA proceedings. The court found that Defendants’ reply did not raise
new facts or arguments and that Plaintiffs had already stated their position regarding the alleged

unconscionability and unenforceability of the arbitration agreement.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiffs sought ex parte leave to file a sur-reply in connection with

defendants' motion to compel arbitration, dismiss class allegations, and

stay PAGA proceedings.

STANDARD OF REVIEW The decision whether to permit a sur-reply is within the district court's
discretion.
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Does 1-50

TOPICS

civil procedure  arbitration =~ commercial litigation

PRACTICE AREAS



civil procedure  arbitration =~ commercial litigation

QUESTIONS PRESENTED

1. Whether plaintiffs should be permitted to file a sur-reply after defendants identified that plaintiffs had

attached an outdated agreement in their opposition.

2. Whether defendants' reply raised new facts or arguments, or otherwise presented a valid reason

warranting additional briefing.

HOLDINGS

1. Neither the Federal Rules of Civil Procedure nor the district's Local Rules provide a litigant a right to
file a sur-reply; permission to file one rests within the district court's discretion and requires a valid

reason for additional briefing.

2. Plaintiffs were not entitled to file a sur-reply because defendants' reply did not raise new facts or
arguments, and plaintiffs had already clarified their position regarding the operative arbitration

agreement.

KEY QUOTATIONS

“Because neither the Federal Rules of Civil Procedure nor this District's Local Rules provide litigants a right
to file a sur-reply, which leaves the question of whether to “permit the filing of a sur-reply within the

discretion of the district court.”” (at 2)

“Allowing the filing of a sur-reply is within the discretion of the district court, “but only where a valid reason

for such additional briefing exists.”” (at 2)

FACTUAL BACKGROUND

Plaintiffs filed an opposition to defendants' motion to compel arbitration on February 21, 2025, but attached an
outdated alleged Independent Contractor Agreement. Defendants pointed out the error in their February 28 reply.
Plaintiffs then sought leave to file a sur-reply to address the operative agreement and asserted that they would

suffer irreparable harm without additional briefing.

PROCEDURAL HISTORY

Plaintiffs opposed defendants' motion to compel arbitration but mistakenly attached an outdated Independent
Contractor Agreement. After defendants identified the error in their reply, plaintiffs sought leave to file a sur-
reply addressing the operative agreement and arbitration agreement. The district court denied the application,

while noting that it could order additional briefing later if necessary.
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