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SUMMARY

The United States District Court for the District of Utah granted in part Defendants’ short-form

discovery motion concerning Plaintiffs’ redactions and privilege claims. Following an in camera

review, the court ordered production of descriptive material that was not protected by attorney-client

privilege or the work-product doctrine, while upholding specified privilege claims. The court also

ordered production in searchable native format and individual ESI disclosures consistent with the

parties’ agreements.
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Defendants moved for short-form discovery relief concerning
Plaintiffs' redactions and privilege disclosures. The magistrate judge
conducted an in camera review of the disputed materials and ruled on

which portions were protected and which had to be produced.

The court conducted an in camera review of the disputed materials and
applied federal common-law attorney-client privilege and the work-
product doctrine under Federal Rule of Civil Procedure 26(b)(3).
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QUESTIONS PRESENTED

1. Whether portions of the disputed documents consisting of descriptions of activities were protected by

the attorney-client privilege.
2. Whether the disputed descriptive materials were protected by the work-product doctrine.
3. What portions of the identified documents had to be produced following the court's in camera review.

4. Whether the parties should be required to produce documents in searchable native format and provide

individual ESI disclosures consistent with their agreements.

HOLDINGS

1. Descriptions of activities that were not confidential communications made to obtain legal assistance, or
attorney-to-client communications conveying information for legal advice, were not protected by the

attorney-client privilege and had to be produced.

2. The descriptive materials identified by the court were not protected by the work-product doctrine
because they were not shown to have been prepared primarily in anticipation of real and imminent
litigation rather than in the ordinary course of business.

3. The court upheld privilege for specified communication portions of COOK00246, COOK00255,
COOKO00258, COOK00261, COOK00266, and COOK00273, while ordering production of the

descriptive portions identified in those documents and in COOK00260, COOK00262 through
COOKO00265, and COOK00267 through COOK00272.

KEY QUOTATIONS

“The privilege “must be strictly construed and accepted only to the very limited extent that ... excluding
relevant evidence has a public good transcending the normally predominant principle of utilizing all rational

means for ascertaining truth.””

“The doctrine does not protect work prepared in the ordinary course of business or investigative work unless
it was done so under the supervision of an attorney in preparation “for the real and imminent threat of

litigation or trial.””

“All items the court finds to be descriptive are to be produced within ten days of this order.”

FACTUAL BACKGROUND



Plaintiffs withheld or redacted portions of documents using claims of attorney-client privilege and work-product
protection. Defendants challenged the breadth of those claims, alleging that counsel was not a party to numerous
documents and requesting document-by-document in camera review. The court reviewed the materials and
determined that some portions consisted only of descriptions of activities, while other portions contained

protected attorney-client communications.

PROCEDURAL HISTORY

The action was pending in the District of Utah and was referred to Magistrate Judge Dustin B. Pead under 28
U.S.C. § 636(b)(1)(A). Defendants filed a short-form discovery motion, asserting that Plaintiffs had improperly
withheld or redacted documents as privileged. After Plaintiffs supplied the redacted information and unredacted
materials for in camera review, the court granted the motion in part and ordered production of descriptive

material within ten days.
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