SUPREME COURT OF COLORADO

Warden v. Exempla, Inc.

291 P.3d 30 (Colo. 2012) - Decided December 20, 2012

SUMMARY

The Colorado Supreme Court reviewed a trial court order striking rebuttal expert testimony in a

medical malpractice action. It held that Dr. Shott's testimony properly rebutted the defendants'

causation theory and that the late disclosure of life-expectancy opinions by Drs. Cokely and Wilson

was harmless under the applicable discovery-sanctions rule. The court vacated the order, made the rule

absolute, and remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether Dr. Shott's testimony challenging the NEACP report and the defendants' causation theory was
proper rebuttal expert testimony under C.R.C.P. 26(a)(2)(C)(III).

2. Whether the trial court abused its discretion by excluding the late-disclosed life-expectancy testimony of

previously disclosed experts under C.R.C.P. 37(c)(1) when the late disclosure was harmless.

3. Whether the Colorado Supreme Court should exercise original jurisdiction under C.A.R. 21 to review
interlocutory discovery sanctions that significantly hindered the Wardens' ability to prove their

negligence claim.

HOLDINGS

1. Dr. Shott's testimony was proper rebuttal disclosure because it specifically refuted a central causation

theory advanced by the defendants' experts and did not introduce an entirely new theory of the case.

2. The trial court abused its discretion by excluding the life-expectancy testimony of Dr. Cokely and Dr.
Wilson because the late disclosure was harmless to the defendants.

3. The Colorado Supreme Court properly exercised original jurisdiction because the erroneous discovery
sanctions significantly hindered the Wardens' ability to litigate the merits of their negligence claim and
ordinary appellate review would be inadequate.

KEY QUOTATIONS

“We hold that Dr. Shott's testimony was a proper rebuttal disclosure because it rebutted a specific, important

portion of Exempla's expert disclosures.” (291 P.3d at 34)

“While we are sympathetic to the [trial] court's concerns that no new theories be introduced at such a late
stage of the discovery process, our review of the expert reports [reveals, that the investors' rebuttal report] did

not espouse a new theory.” (291 P.3d at 35)

“Rule 37(c) provides for the exclusion of non-disclosed evidence unless the failure to disclose is either

substantially justified or harmless to the opposing party.” (291 P.3d at 37)

FACTUAL BACKGROUND

The Wardens brought a medical-malpractice action alleging that negligent fetal monitoring and delayed cesarean
delivery caused Noah Warden to suffer severe hypoxic-ischemic encephalopathy and permanent disabilities. The
defendants' experts attributed Noah's injuries to abnormalities occurring days or weeks before birth and relied
substantially on a report establishing criteria for determining whether the injury resulted from intrapartum
events. The Wardens disclosed Dr. Susan Shott as a rebuttal expert to challenge the validity of those criteria and

expanded the opinions of previously disclosed experts regarding Noah's life expectancy.
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The magistrate struck Dr. Susan Shott as a rebuttal expert and struck the expanded life-expectancy testimony of
Dr. Harriet T. Cokely and Dr. Pamela E. Wilson under the expert-disclosure and sanctions rules. The Boulder
County District Court affirmed the magistrate's order. The Colorado Supreme Court exercised original

jurisdiction, vacated the order, made the rule absolute, and remanded for further proceedings.
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REMAND INSTRUCTIONS

The trial court must conduct further proceedings consistent with the opinion and may not strike the testimony at
issue on the grounds addressed by the Supreme Court.
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