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SUMMARY

The Eighth District Court of Appeals of Ohio granted David Wagner’s application to reopen his

criminal appeal under Ohio App.R. 26(B). The court found a genuine issue regarding ineffective

assistance of appellate counsel based on the alleged failure to raise the omission of a competency

evaluation and presentence-investigation report from the record. The reopened appeal was limited to

Wagner’s proposed assignments of error, and counsel was appointed.
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David Wagner filed a timely application under Ohio Appellate Rule
26(B) to reopen his previously decided direct appeal based on
ineffective assistance of appellate counsel. The Eighth District granted
the application and reopened the appeal for further proceedings limited

to the eight proposed assignments of error.

At the first stage of an App.R. 26(B) application, the applicant must
show a genuine issue or colorable claim that appellate counsel was
ineffective; conclusive proof of ineffective assistance is not required

until the reopened appeal proceeds to the second stage.

Published Ohio Court of Appeals opinion; precedential under
applicable Ohio law.
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QUESTIONS PRESENTED

1. Whether Wagner satisfied the first-stage requirement under App.R. 26(B) by presenting a genuine issue
or colorable claim of ineffective assistance of appellate counsel.

2. Whether there was a reasonable probability that the result of the original appeal would have been
different if appellate counsel had raised the proposed errors concerning the competency report and

presentence-investigation report.

3. What limits and record procedures should govern the reopened appeal.

HOLDINGS

1. An applicant seeking to reopen a criminal appeal under App.R. 26(B) need only demonstrate at the first
stage a genuine issue, or colorable claim, that appellate counsel was ineffective; the applicant is not
required at that stage to conclusively establish ineffective assistance or prove that the reopened appeal

will ultimately succeed.

2. Wagner established a genuine issue and a reasonable probability that the result of his original appeal
may have been different if appellate counsel had presented the proposed assignments of error concerning

the omitted competency report and presentence-investigation report.

3. The reopened appeal is limited to Wagner's eight proposed assignments of error, and the record may be
supplemented with the competency report, presentence-investigation report, and other materials omitted

from the record by error or accident or misstated.

KEY QUOTATIONS

“Thus, the two-stage procedure prescribed by App.R. 26(B) requires that the applicant seeking permission to
reopen his direct appeal show at the first stage that there is at least a genuine issue — that is, legitimate
grounds — to support the claim that the applicant was deprived of the effective assistance of counsel on
appeal.” (1 25)

“He was not required to conclusively establish ineffective assistance of appellate counsel just to be allowed to

argue in a reopened appeal that he was deprived of the effective assistance of appellate counsel.” (Y 35)

FACTUAL BACKGROUND

Wagner received consecutive sentences totaling 15 years in the Cuyahoga County Court of Common Pleas. He
asserted that trial counsel failed to include a competency evaluation and a presentence-investigation report in the
record for the sentencing court's consideration. He argued that those materials contained mitigation information
that could have supported a lesser term of incarceration and that appellate counsel was ineffective for failing to

raise the issue on direct appeal.



PROCEDURAL HISTORY

Wagner's original appeal affirmed the trial court's imposition of consecutive sentences totaling 15 years. He then
sought reopening under App.R. 26(B), arguing that appellate counsel should have raised trial counsel's failure to
place a competency evaluation and presentence-investigation report before the sentencing court. The court found
a genuine issue and a reasonable probability that the appeal's result could have been different, granted reopening,
appointed counsel, and ordered reassembly and supplementation of the record.
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REMAND INSTRUCTIONS

The application for reopening is granted. The clerk must reassemble and transmit the record from the original
appeal within 45 days. Wagner may supplement the record with the competency report, the presentence-
investigation report, and other material omitted by error or accident or misstated. The reopened appeal is limited
to the eight proposed assignments of error; appointed counsel must apply for compensation within 30 days after
journalization of the final decision in the reopened appeal, and the parties must file briefs under the applicable

appellate rules.
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