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SUMMARY

The North Carolina Court of Appeals held that the plaintiff's claim was barred by the one-year statute
of limitations for assault and battery. Although the complaint labeled the claim as intentional infliction
of emotional distress, the court characterized the alleged conduct as assault and battery based on the
pleadings and deposition testimony. The court also held that the unpled statute-of-limitations defense

could be considered on summary judgment because both parties had addressed it.
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QUESTIONS PRESENTED



1. Whether an unpleaded statute-of-limitations defense may be considered on summary judgment when

both parties were aware of and litigated the defense.

2. Whether the facts alleged and established by deposition constituted assault and battery, subject to the
one-year limitations period in N.C. Gen. Stat. § 1-54(3), rather than intentional infliction of mental

distress subject to the three-year limitations period in N.C. Gen. Stat. § 1-52(5).

HOLDINGS

1. An affirmative defense not pleaded in the answer may be heard for the first time on a motion for

summary judgment when both parties are aware of the defense and have had an opportunity to address
it.

2. The claim was substantively an assault-and-battery claim, not a claim for intentional infliction of mental

distress, and was therefore barred by the one-year statute of limitations in N.C. Gen. Stat. § 1-54(3).

KEY QUOTATIONS

“The label plaintiff gives to an alleged wrong is not the controlling factor.” (858)

“This is intentional harmful and offensive contact and the threat of such contact for which the law provides

causes of action for assault and battery.” (859)

FACTUAL BACKGROUND

Plaintiff alleged that defendants lured him to an isolated location, where Earl Puryear and four masked men
threatened to kill or castrate him and ordered him to leave North Carolina. Plaintiff alleged severe emotional and
physical distress and characterized the claim as intentional infliction of mental distress. His action was filed
more than one year after the alleged occurrence but within three years of it. Deposition testimony described a

knife, hair pulling, physical contact, threats of castration, and an immediate threat of harm.

PROCEDURAL HISTORY

Defendants obtained an extension of time to answer while a potentially relevant appellate decision was pending.
Discovery occurred, and the parties litigated summary-judgment motions. Although defendants had not
specifically pleaded the statute of limitations and did not identify it as a specific ground in their summary-
judgment motions, the issue was fully briefed and argued before the trial court, which entered summary
judgment for defendants.

DISPOSITION

affirmed
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OPINION

VAUGHN, J.

263 S.E.2d 856 (1980) James Robert DICKENS v. Earl V. PURYEAR and Ann Brewer Puryear.
No. 7910SC721. Court of Appeals of North Carolina. March 18, 1980. *857 Ransdell, Ransdell &
Cline by Phillip C. Ransdell and James E. Cline, Raleigh, for plaintiff-appellant. Ragsdale &
Liggett by Peter M. Foley and George R. Ragsdale, Raleigh, for defendant-appellee Earl V.

Puryear.

Manning, Fulton & Skinner by Howard E. Manning and Michael T. Medford, Raleigh, for
defendant-appellee Ann Brewer Puryear. VAUGHN, Judge. The only issue we need address is
whether the entry of summary judgment in favor of defendants was correct because plaintiff's
claim is barred by the one year statute of limitations for actions based on assault and battery

contained in G.S.

1-54(3). We hold the claim is so barred. Plaintiff argues summary judgment was improper on
procedural grounds because the statute of limitations had never been pled in answer as required by
the Rules of Civil Procedure. G.S. 1A-1, Rule 8(c).

In this case, defendants were granted an extension of time in which to answer because of a
decision pending in this Court which would possibly affect defendants' answer. Meanwhile,

discovery was taken followed by motions for summary judgment.

The statute of limitations was not presented as a specific ground in the motions for summary
judgment. However, the issue was fully briefed and argued before the trial court by counsel for
both sides. This affirmative defense was clearly before the trial court. Unpled affirmative defenses
*858 may be heard for the first time on motion for summary judgment even though not asserted in

the answer at least where both parties are aware of the defense.

See Bank v. Gillespie, 291 N.C. 303, 230 S.E.2d 375 (1976). Plaintiff's complaint was filed more
than one year from the time the tort was allegedly committed against him by defendants but within
three years of that time. Plaintiff argues his complaint seeks recovery for the intentional infliction

of mental distress. If so, a three year statute of limitations, G.S.

1-52(5), and not the one year statute of limitations for assault and battery, G.S. 1-54(3), would
apply. His complaint is worded so as to give this label to the tort for which he claims relief. In

pertinent part, the complaint states: 3.

On April 2, 1975 the Defendants conspired with each other and with other persons, whose identity

is unknown to the Plaintiff, to lure the plaintiff, by false and deceitful statements, to a place on and



near North Carolina Highway # 42 in Johnston County, North Carolina, where Plaintiff would be
alone in an isolated place and unable to summons help, and there to inflict upon him severe

emotional distress.

Acting pursuant to this conspiracy, the Defendants, and those with whom they conspired, did lure
the Plaintiff on April 2, 1975 by false statements made to him, to the said place in the night time
when no others were present upon whom he could call for aid. Upon Plaintiff arriving at said time
and place, the Defendant Ann Brewer Puryear, left the scene and left Plaintiff in the presence of
Defendant Earl V. Puryear and Four (4) masked men with whom the Defendants had conspired,
and, pursuant to said conspiracy, the Defendant Earl V. Puryear and the Four (4) masked men with
whom they had conspired, who were then acting as the agents for both Defendants pursuant to said
conspiracy, did, within the hearing of the Plaintiff and while having Plaintiff surrounded, and with
the intent to inflict upon Plaintiff severe emotional distress, have several discussions concerning

whether or not to kill Plaintiff or to castrate him.

After those discussions, and with the malicious intent to inflict severe emotional distress upon
Plaintiff, the Defendant Earl V. Puryear and the Four (4) masked men acting pursuant to said
conspiracy did instruct the Plaintiff to return to his home in Raleigh, tear his telephone off the
wall, pack his clothes and leave the State of North Carolina and did state to Plaintiff that unless he
did so, they would have him killed.

This conduct by the Defendants and the Four (4) masked men with whom they conspired and
acted together was intentional, malicious, extreme and outrageous and was perpetrated by the
Defendants and those with whom they conspired and acted with the specific intention of causing
the Plaintiff severe emotional distress, or in any event was perpetrated under circumstances in
which the Defendants knew, or should have known, that their conduct and those who acted in
conspiracy with them would cause or would be likely to cause severe emotional distress to the
Plaintiff.

4. As the direct and proximate result of this conduct of the Defendants and those with whom they
conspired, the Plaintiff suffered great fright and shock, severe and permanent mental and
emotional distress, physical injuries to his nerves and nervous system, was unable to work for a

considerable period of time thereafter, and has been damaged in a large amount....

The label plaintiff gives to an alleged wrong is not the controlling factor. "The nature of the action
is not determined by what either party calls it, but by the issues arising on the pleadings and by the
result sought." Hayes v. Ricard, 244 N.C. 313, 320, 93 S.E.2d 540, 545-46 (1956).

The facts of this case present a case of assault and battery and not intentional infliction of mental
distress. Where plaintiff has labeled the tort intentional infliction of mental distress in his

complaint, the words assault or battery or both conjoined are more appropriate.



The deposition testimony of plaintiff reinforces this characterization of the claim. *859 Plaintiff
testified in part that defendant Earl V. Puryear took a knife out, he jerked me around by the hair of
the head and took the knife and showed me how sharp it was by cutting on my hair, and asked me
did I know what he was going to do with that knife. I told him that I had a pretty good idea what
he intended to do.

And he stated that he was going to castrate me and at the same time he would grab me by the hair
of the head and jerk my head and hit me with his knee between his (sic) legs. This is intentional
harmful and offensive contact and the threat of such contact for which the law provides causes of
action for assault and battery. Plaintiff also bases his claim upon the fact that, in the words of his
deposition, "[t]hey instructed me to run to my home, tear my telephone off the wall, pack my
clothes, leave the state, and said that if I didn't do that they would have me killed."

While a threat for the future is not an assault, this cannot be described as a future threat. This is an
immediate threat of harmful and offensive contact. It was a present threat of harm to plaintiff and
it was a part of the one occurrence. This is not a case of two torts arising out of one occurrence.
Where the gist of a claim for relief is assault and battery, courts have applied the statute of
limitations applicable to assault and battery despite allegations in the complaint that it was some

other tort.

This is particularly true where it appears the purpose in the use of a label different from assault
and battery is to provide a different and longer statute of limitations. In such cases, courts have
been particularly careful to use the statute of limitations applicable to the facts and not the label.
Maes v. Tuttoilmondo, 31 Colo. App. 248, 502 P.2d 427 (1972); Thomas v. Casford, 363 P.2d 856
(Okl1.1961); Borchert v. Bash, 97 Neb. 593, 150 N.W.

830 (1915); Annot. 90 A.L.R. 2d 1230 (1963). The case at hand involves such a situation. Mental
distress is a factor in this cause of action for assault and battery. It is a consequence of the assault
and battery and if plaintiff had brought his action in the time allowed by law, the mental distress he

suffered would have compounded the damages he could have recovered for the assault and battery.

Affirmed. MORRIS, C. J., and ARNOLD, J., concur.
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