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SUMMARY

The North Carolina Court of Appeals held that the plaintiff's claim was barred by the one-year statute
of limitations for assault and battery. Although the complaint labeled the claim as intentional infliction
of emotional distress, the court characterized the alleged conduct as assault and battery based on the
pleadings and deposition testimony. The court also held that the unpled statute-of-limitations defense
could be considered on summary judgment because both parties had addressed it.
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PROCEDURAL POSTURE Plaintiff appealed the entry of summary judgment for defendants based
on the statute of limitations.

STANDARD OF REVIEW Whether summary judgment was properly entered because the
plaintiff's claim was barred by the applicable statute of limitations.
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QUESTIONS PRESENTED



1. Whether an unpleaded statute-of-limitations defense may be considered on summary judgment when
both parties were aware of and litigated the defense.

2. Whether the facts alleged and established by deposition constituted assault and battery, subject to the
one-year limitations period in N.C. Gen. Stat. § 1-54(3), rather than intentional infliction of mental
distress subject to the three-year limitations period in N.C. Gen. Stat. § 1-52(5).

HOLDINGS

1. An affirmative defense not pleaded in the answer may be heard for the first time on a motion for
summary judgment when both parties are aware of the defense and have had an opportunity to address
it.

2. The claim was substantively an assault-and-battery claim, not a claim for intentional infliction of mental
distress, and was therefore barred by the one-year statute of limitations in N.C. Gen. Stat. § 1-54(3).

KEY QUOTATIONS

“The label plaintiff gives to an alleged wrong is not the controlling factor.” (858)

“This is intentional harmful and offensive contact and the threat of such contact for which the law provides
causes of action for assault and battery.” (859)

FACTUAL BACKGROUND

Plaintiff alleged that defendants lured him to an isolated location, where Earl Puryear and four masked men
threatened to kill or castrate him and ordered him to leave North Carolina. Plaintiff alleged severe emotional and
physical distress and characterized the claim as intentional infliction of mental distress. His action was filed
more than one year after the alleged occurrence but within three years of it. Deposition testimony described a
knife, hair pulling, physical contact, threats of castration, and an immediate threat of harm.

PROCEDURAL HISTORY

Defendants obtained an extension of time to answer while a potentially relevant appellate decision was pending.
Discovery occurred, and the parties litigated summary-judgment motions. Although defendants had not
specifically pleaded the statute of limitations and did not identify it as a specific ground in their summary-
judgment motions, the issue was fully briefed and argued before the trial court, which entered summary
judgment for defendants.

DISPOSITION

affirmed
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