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SUMMARY

The Supreme Court of Georgia held that a renewal action under OCGA § 9-2-61(a) is a de novo action
rather than a continuation of the original litigation. Accordingly, a party’s conduct in the original
action could not establish waiver of the right to compel arbitration in the renewal action, and the court
reversed the judgment affirming denial of SunTrust’s motion to compel arbitration.
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DISPOSITION reversed

PROCEDURAL POSTURE SunTrust sought to compel arbitration in a renewal action under

OCGA § 9-2-61(a). The trial court denied the motion, finding that
SunTrust waived arbitration by participating in the original litigation.
The Georgia Court of Appeals affirmed, and the Supreme Court of

Georgia granted certiorari.

STANDARD OF REVIEW De novo review of the legal issue whether conduct in an original
action may establish waiver of arbitration in a subsequent renewal
action.

PRECEDENTIAL VALUE Published opinion of the Supreme Court of Georgia; precedential.
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QUESTIONS PRESENTED

1. Whether a party's conduct in an original action may waive its right to demand arbitration in a renewal
action filed under OCGA § 9-2-61(a).

2. Whether a renewal action under OCGA § 9-2-61(a) must be treated as a de novo action such that claims

and defenses are evaluated based on events occurring after refiling.

HOLDINGS

1. A party's conduct in the original action cannot establish waiver of the right to demand arbitration in a

renewal action because the renewal action is a new, de novo action.
2. The right to arbitrate is an affirmative defense in Georgia and may be waived by conduct, but waiver

must be assessed based on conduct in the renewal action rather than conduct in the dismissed original

action.

KEY QUOTATIONS

“A party has waived its right to arbitrate if, under the totality of the circumstances, the party has acted
inconsistently with the arbitration right, and in so acting, has in some way prejudiced the other party” (at
843)

“When questions of estoppel or waiver are presented in renewal actions, the focus of the analysis must be on

the renewal action, not on the conduct in the original action.” (at 845)

FACTUAL BACKGROUND

SunTrust entered into a 2001 loan agreement with L-T Adventures that contained no arbitration provision. In
2005, SunTrust entered into a subsequent transaction with Jedon Lilliston and her former husband, guaranteed
by L-T Adventures, that included an ISDA Master Agreement with an arbitration clause. After a dispute over
interest charges, Lilliston and L-T Adventures filed suit; SunTrust participated in the original litigation for more
than a year and a half without demanding arbitration, and the plaintiffs then voluntarily dismissed the action. In

the renewal action, SunTrust answered and moved to compel arbitration.

PROCEDURAL HISTORY

Lilliston and L-T Adventures sued SunTrust in April 2013. They voluntarily dismissed that action in January
2015 after SunTrust had participated in discovery and moved for summary judgment without demanding
arbitration. They filed a renewal action on June 19, 2015. The trial court denied SunTrust's motion to compel
arbitration, and the Court of Appeals affirmed. The Supreme Court of Georgia reversed.

DISPOSITION

reversed
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