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SUMMARY

The Appellate Division, Second Department reviewed a Family Court proceeding involving a finding
that the mother derivatively neglected the subject child. The court dismissed portions of the appeal
concerning consent-based disposition orders and affirmed the derivative-neglect finding, concluding
that the mother's prior neglect of four older children supported summary judgment.
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PROCEDURAL POSTURE The mother appealed from a Family Court order granting the
Administration for Children's Services summary judgment on
derivative neglect and from a subsequent order of disposition placing
the child with the father under supervision and restricting the mother's
parental access to supervised visits.

STANDARD OF REVIEW The court reviewed the Family Court's summary-judgment
determination and whether the mother raised a triable issue of fact; the
derivative-neglect finding was reviewed because it was contested
below.
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QUESTIONS PRESENTED

1. Whether the appeal from the Family Court order granting summary judgment was properly before the
Appellate Division after entry of the order of disposition.

2. Whether an appeal lies from portions of an order of disposition entered upon the mother's consent.

3. Whether the mother derivatively neglected the subject child based on the prior neglect of four older
children.

4. Whether the mother raised a triable issue of fact or otherwise established that the condition underlying
the prior neglect findings no longer existed.

HOLDINGS

1. The appeal from the order dated June 28, 2017, was dismissed because the appealed portion was
superseded by the order of disposition and was reviewable on the appeal from that disposition order.

2. The appeal from the portions of the order of disposition that placed the child with the father under
supervision and limited the mother's parental access to supervised access was dismissed because no
appeal lies from an order entered upon the consent of the appealing party.

3. The appeal was properly before the court insofar as it brought up for review the finding of derivative
neglect because that finding had been contested in Family Court.

4. The Family Court properly granted summary judgment finding that the mother derivatively neglected
the subject child.

KEY QUOTATIONS

“The appeal from so much of the order of disposition as released the child, upon consent, to the custody of the
father under the petitioner's supervision and directed that the mother would have only supervised parental
access with the child must be dismissed, as no appeal lies from an order entered upon the consent of the
appealing party” ([*1])

“The petitioner made a prima facie showing of derivative neglect of the child based on a prior finding that the
mother had neglected four of her older children” ([*2])

FACTUAL BACKGROUND

The mother had previously been found to have neglected four older children. Although the neglectful conduct
predated the birth of the subject child, the Appellate Division concluded that the conduct was sufficiently
proximate in time, considering its nature and other pertinent circumstances, to support an inference that the
condition continued. The mother presented no evidence rebutting the agency's prima facie showing or
establishing that the condition no longer existed.



PROCEDURAL HISTORY

The Family Court, Queens County, granted summary judgment finding that the mother derivatively neglected
the subject child. In a later order of disposition, entered upon consent as to custody and supervised access, the
court released the child to the father's custody under agency supervision. The Appellate Division dismissed the
appeal from the earlier order as superseded, dismissed the appeal from the consent portions of the disposition
order, and affirmed the order insofar as it reviewed the derivative-neglect finding.
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