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SUMMARY

The California Court of Appeal affirmed summary judgment for Pacific Life Insurance Company in a

dispute arising from the sale of variable life insurance policies. The court held that California Code of

Regulations, title 10, section 2534.2(c) requires a suitability analysis before issuance but does not

require the insurer to conduct an independent analysis when a broker has performed one. The court

also addressed the effect of the plaintiff’s settlement release concerning the broker’s negligent acts and

ratification by the insurer.
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affirmed

Appeal from a summary judgment entered for Pacific Life Insurance
Company in an action involving negligence and Unfair Competition

Law claims arising from the sale of variable life insurance policies.

Summary judgment is reviewed independently. The evidence is
viewed in the light most favorable to the losing party below, with
evidentiary doubts and ambiguities resolved against summary
judgment. Subsidiary questions of statutory, regulatory, and

contractual interpretation are reviewed de novo.

Published and certified for publication; precedential under California

law.
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QUESTIONS PRESENTED

1. Whether California Code of Regulations, title 10, section 2534.2, subdivision (c), requires an insurer
issuing a variable life insurance policy to conduct its own independent suitability analysis even when a

broker has conducted one.

2. Whether Pacific Life's issuance of the policies and acceptance of premiums ratified the broker's

allegedly negligent suitability analysis in a manner that escaped the scope of Fischl's release.

3. Whether summary judgment was properly entered for Pacific Life on Fischl's remaining negligence and
UCL claims.

HOLDINGS

1. Section 2534.2(c) requires that someone conduct a suitability analysis based on the applicant's insurance
and investment objectives, financial situation, needs, and other pertinent information before a variable

life insurance policy is recommended or issued.

2. Section 2534.2(c) does not require an insurance company to conduct its own independent suitability
analysis when a broker has conducted the analysis; the insurer may conduct the analysis itself or rely on

the broker's analysis.

3. Even assuming Pacific Life ratified Acosta's suitability analysis and that ratification ordinarily creates
direct liability, the release still barred Fischl's claims because the claims arose from Acosta's negligent

suitability analysis and Pacific Life did not cause, contribute to, or compound that negligence.

4. Summary judgment for Pacific Life was proper because the release barred the remaining negligence and
UCL claims and section 2534.2(c) did not impose a nonreleased duty requiring Pacific Life to conduct

an independent suitability analysis.

KEY QUOTATIONS

“This last provision obligates someone to conduct a suitability analysis before a variable life insurance policy

may be recommended or issued.” (at 13)

“For these reasons, we construe section 2534.2(c) as permitting an insurance company to conduct its own
analysis into the suitability of a variable life insurance policy for a specific client, or instead to rely upon the

suitability analysis conducted by a broker.” (at 20)

“Pacific Life’s conduct—whether labeled “direct” or “vicarious” in the eyes of the law—thus falls completely

within the terms of the release.” (at 27)

FACTUAL BACKGROUND



Peter Fischl, a thoracic surgeon, purchased two Pacific Life variable life insurance policies in 2008 after broker
Gregory Acosta gathered information about Fischl's finances, investment goals, risk tolerance, and experience
and conducted a suitability analysis. Pacific Life did not independently assess whether the policies were suitable
for Fischl, although its underwriters assessed whether the policies presented an unacceptable risk to the insurer.
Fischl paid premiums through 2014, partly by liquidating other assets, and surrendered one policy and allowed
the other to lapse in 2015 after another advisor told him the policies were unsuitable. Fischl settled with Acosta
and related entities and released Pacific Life from claims resulting from Acosta's negligent acts, subject to an

exception for Pacific Life's own conduct that caused, contributed to, or compounded Acosta's shortcomings.

PROCEDURAL HISTORY

Fischl sued Pacific Life and several brokers and related entities for fraud, negligent misrepresentation, breach of
fiduciary duty, negligence, financial elder abuse, and UCL violations. He settled with the broker-related
defendants and released Pacific Life from claims resulting from the brokers' negligent acts, while preserving
claims based on Pacific Life's own conduct or conduct to which Pacific Life caused, contributed, or
compounded. After successive demurrers, Fischl filed a fourth amended complaint naming Pacific Life alone.
The trial court granted Pacific Life summary judgment, rejecting the argument that California regulation
required Pacific Life to conduct an independent suitability analysis; it rejected Pacific Life's timeliness

arguments. The Court of Appeal affirmed.
DISPOSITION

affirmed
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