UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF

CALIFORNIA

Phan v. Noem

Phan - No. 3:25-cv-02422-RBM-MSB - Decided October 10, 2025

SUMMARY

The Southern District of California granted Minh Nhat Phan’s petition for a writ of habeas corpus

challenging his renewed detention by ICE. The court held that ICE violated applicable regulations and

due process by revoking his release without providing required notice, a prompt informal interview,

and an opportunity to respond, and by failing to demonstrate changed circumstances supporting a

significant likelihood of removal. The court ordered Phan’s immediate release subject to his

preexisting Order of Supervision and denied his motion for a temporary restraining order as moot.
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Petition for a writ of habeas corpus under 28 U.S.C. § 2241
challenging immigration detention; the court granted the petition and

ordered release.

The petitioner bears the burden of showing custody in violation of the
Constitution, laws, or treaties of the United States under 28 U.S.C. §
2241(c)(3). The court independently determined its jurisdiction before

reaching the merits.
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QUESTIONS PRESENTED

1. Whether 8 U.S.C. § 1252(g) deprived the district court of jurisdiction over a habeas petition challenging

the manner of ICE's execution of a removal order and the legality of detention.

2. Whether ICE's failure to provide notice, a prompt informal interview, and an opportunity to respond
after revoking Phan's release violated 8 C.F.R. §§ 241.4(1) and 241.13(i) and the Fifth Amendment Due

Process Clause.

3. Whether ICE established under 8 C.F.R. § 241.13(i)(2) that changed circumstances created a significant

likelihood of removal in the reasonably foreseeable future.

HOLDINGS

1. Section 1252(g) did not bar jurisdiction because Phan challenged the manner in which ICE executed his
removal order and the legality of his detention, rather than the validity of the removal order or one of the

three discrete actions covered by § 1252(g).

2. When ICE revokes release under 8 C.F.R. § 241.4(1), it must notify the noncitizen of the reasons for
revocation and promptly provide an informal interview and an opportunity to respond; failure to do so

renders the resulting detention unlawful.

3. Under 8 C.F.R. § 241.13(i), ICE may revoke release and return a noncitizen to custody only upon a
determination, based on changed circumstances, that there is a significant likelihood of removal in the
reasonably foreseeable future, and it must also provide notice, a prompt informal interview, and an

opportunity to respond.

4. ICE's failure to comply with the procedural requirements governing revocation of release violated Phan's

Fifth Amendment due process rights and made his detention unlawful.

KEY QUOTATIONS

“The Court finds that it has jurisdiction because the Petition challenges the manner in which ICE executed

the removal order rather than the removal order itself” (at 5)

“Under either regulation, however, ICE failed to comply with the required procedures, thereby violating

Petitioner’s due process rights.” (at 6)

“ICE’s failure to comply with both 8 C.F.R. § 241.4 and 8 C.F.R. § 241.13 violated Petitioner’s due process
rights.” (at 10)

FACTUAL BACKGROUND

Phan, a Vietnamese refugee who entered the United States as a child in 1981, was convicted of attempted
second-degree murder and ordered removed in 1996. He was detained for several years while the government
attempted, unsuccessfully, to obtain Vietnamese travel documents, and he was released in 2000 on an Order of

Supervision, with which he complied for approximately 25 years. ICE re-detained him on September 5, 2025,



but did not provide the informal interview and opportunity to respond required after revocation of release, while
the government had not yet submitted a new travel-document request or identified changed circumstances
showing a significant likelihood of removal.

PROCEDURAL HISTORY

Phan filed a § 2241 habeas petition and a motion for a temporary restraining order after ICE re-detained him.
The court ordered respondents to show cause, received their opposition and Phan's reply, declined to hold an
evidentiary hearing because the relevant facts were undisputed, granted habeas relief, and denied the TRO

motion as moot.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

No remand was ordered. Respondents were ordered to immediately release Phan from custody subject to his

preexisting Order of Supervision.
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