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SUMMARY

The Appellate Division, First Department unanimously affirmed a Family Court order finding that the
respondent mother neglected the child by inflicting excessive corporal punishment. The court held that
the child's out-of-court statements were sufficiently corroborated, that hospital records and related
statements were properly admitted, and that the evidence supported a finding of emotional risk despite
the absence of physical injury.
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DISPOSITION affirmed

PROCEDURAL POSTURE Respondent mother appealed from a Family Court order of fact-
finding determining that she neglected the subject child after a hearing.

STANDARD OF REVIEW Whether the Family Court's neglect determination was supported by a
preponderance of the evidence; evidentiary rulings and credibility
determinations were reviewed for abuse of discretion or basis in the
record.

PRECEDENTIAL VALUE Published

PARTIES T.M. v. Administration for Children's Services

TOPICS
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PRACTICE AREAS

family law child neglect evidence

QUESTIONS PRESENTED

1. Whether a single incident of physical punishment constituted excessive corporal punishment and neglect
under the Family Court Act.

2. Whether the child's out-of-court statements were sufficiently corroborated to support the neglect finding.

3. Whether the Family Court properly admitted statements in the child's hospital records concerning
diagnosis, treatment, and discharge planning.

4. Whether the Family Court properly drew a negative inference from the mother's failure to appear and
testify.

5. Whether the absence of physical injury precluded a finding of neglect where the child's emotional well-
being was at imminent risk of impairment.

HOLDINGS

1. A single event involving excessive corporal punishment may support a finding of neglect, and the
preponderance of the evidence supported the Family Court's determination that the mother neglected the
child.

2. The child's out-of-court statements were sufficiently corroborated because consistent statements to more
than one person enhanced their credibility, and additional statements and testimony supported the child's
account.

3. The Family Court properly admitted the child's hospital records without striking statements by the
school counselor and assistant principal because the statements were relevant to the child's diagnosis,
treatment, and discharge plan.

4. The Family Court properly drew a negative inference from the mother's failure to appear and testify.

5. The absence of physical injury did not preclude a finding of neglect where the mother's conduct placed
the child's emotional well-being at imminent risk of impairment.

KEY QUOTATIONS

“A preponderance of the evidence supports Family Court's determination that the mother neglected the child
by inflicting excessive corporal punishment on her, even though the subject punishment occurred during a
single event” (at 1)

“Further, the fact that the child was not physically injured does not preclude a finding of neglect” (at 2)

FACTUAL BACKGROUND

When the mother came to the child's school to pick her up, the child refused to go with her because she was
supposed to be residing with her father. The mother became aggressive, screaming at the child and school staff,
grabbing and yanking the child, bending her fingers backward, and throwing water, chairs, and other objects at



her. The child became distressed, cried, and repeatedly stated that she did not want to reside with the mother
because she did not feel safe.

PROCEDURAL HISTORY

Family Court, New York County, determined after a hearing that the mother neglected the child by inflicting
excessive corporal punishment. The Appellate Division, First Department, unanimously affirmed the order
without costs.

DISPOSITION

affirmed
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