SUPREME COURT OF ARKANSAS

Phi Kappa Tau Housing Corp. v. Wengert

86 S.W.3d 856, 350 Ark. 335 (2002) - No. No. 02-231 - Decided October 24, 2002

SUMMARY

The Supreme Court of Arkansas addressed attorney's fees and litigation costs arising from a landlord-

tenant dispute involving a fraternity house lease. The court held that the lease required recovery of all

costs incurred in connection with the litigation, including deposition costs, and modified the judgment
to award PKT its full requested costs of $2,907.19. The court affirmed the trial court's $3,500

attorney's-fee award.
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QUESTIONS PRESENTED

1. Whether the lease required PKT to receive all litigation costs incurred in connection with the action,

including deposition costs, rather than only reasonable costs.

2. Whether the trial court abused its discretion by awarding the appellants $3,500 in attorney's fees instead
of the $51,525.50 requested.

HOLDINGS

1. The lease's provision awarding the prevailing party "all costs incurred in connection with such action"
required recovery of all costs incurred in connection with the litigation, without a separate
reasonableness limitation. Because the undisputed costs totaled $2,907.19, PKT was entitled to that full

amount, including the deposition costs.

2. The trial court did not abuse its discretion by awarding $3,500 in attorney's fees rather than the
$51,525.50 requested.

KEY QUOTATIONS

“The plain language of the lease provides for an award of "all costs incurred in connection with" any action
for recovery of the premises, or for any sum due under the lease, or because of any act arising out of the

possession of the premises.” (859)

“The prosecution of the original claim against the Wengerts and the defense of the third party claim are
hopelessly intertwined and the plaintiff attorney's records have not segregated the legal work or costs
associated with the different actions.” (862)

FACTUAL BACKGROUND

PKT leased a house from the Wengerts for use by its fraternity. After a dispute over the lease and possession of
property, PKT brought a replevin and conversion action and sought return of its security deposit, while the
Wengerts asserted a lease-breach counterclaim. The jury awarded PKT $8,500 for conversion and $4,000 for the
security deposit, awarded the Wengerts $2,000 on their counterclaim, and found Marcum and Capo not liable on
the third-party claims. The lease provided that the prevailing party would receive all costs incurred in the action,

including a reasonable attorney's fee.

PROCEDURAL HISTORY

PKT sued the Wengerts for replevin and conversion and recovery of a security deposit; the Wengerts
counterclaimed for breach of the lease and filed third-party claims against Marcum and Capo. The jury awarded
PKT $8,500 for conversion and $4,000 for the security deposit, found Marcum and Capo not liable on the third-
party claims, and awarded the Wengerts $2,000 on their counterclaim. The trial court initially denied attorney's
fees, the court of appeals affirmed, and the Arkansas Supreme Court reversed in Marcum v. Wengert, 344 Ark.

153, 40 S.W.3d 230 (2001), remanding for consideration of fees and costs. On remand, the trial court awarded



PKT $1,750 in fees and $1,623.19 in costs, and awarded Marcum and Capo $1,750 in fees. The Supreme Court

affirmed the fee award but modified PKT's cost award.

DISPOSITION

affirmed
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