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SUMMARY

The Appellate Division, First Department affirmed the denial of Dezer Properties 48 LLC’s motion to
compel Redleaf Capital LLC and Superior Management Incorporated to produce a previously deposed
witness for additional questioning about subsequent sidewalk repairs. The court held that the motion
was procedurally deficient because Dezer did not make the required good-faith efforts to resolve the
dispute and did not show good cause, and it further held that the requested discovery was not shown to
be material and necessary.
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DISPOSITION affirmed

PROCEDURAL POSTURE Dezer Properties 48 LLC appealed from an order denying its CPLR
3124 motion to compel Redleaf Capital LLC and Superior
Management Incorporated to produce a previously deposed witness for
additional questioning. Because the order was not appealable as of
right, the Appellate Division treated the notice of appeal as an
application for leave to appeal, granted leave, and affirmed.

STANDARD OF REVIEW The court reviewed the discovery ruling for abuse of discretion and
considered whether the discovery sought was material and necessary.
It also exercised discretion to treat the notice of appeal as an
application for leave to appeal.

PRECEDENTIAL VALUE Published New York Appellate Division opinion
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QUESTIONS PRESENTED

1. Whether the notice of appeal from the discovery order should be treated as an application for leave to
appeal under CPLR 5701(c).

2. Whether Dezer's motion to compel a further deposition was procedurally deficient because Dezer failed
to make good-faith efforts to resolve the dispute before moving.

3. Whether Supreme Court providently exercised its discretion in precluding further deposition questioning
concerning post-accident remedial measures because Dezer failed to show that the discovery was
material and necessary.

HOLDINGS

1. Although the order was not appealable as of right, the court treated the notice of appeal as an application
for leave to appeal under CPLR 5701(c) and granted leave.

2. A motion to compel discovery is procedurally deficient when the movant fails to make good-faith efforts
to resolve the dispute without motion practice and fails to show good cause for that failure.

3. The trial court providently exercised its discretion in denying a further deposition on post-accident
remedial measures because Dezer failed to demonstrate that the requested discovery was material and
necessary to the defense.

KEY QUOTATIONS

“Dezer's motion to compel Redleaf and Superior Management to produce their witness for a further
deposition to respond to the questions about remedial measures was procedurally deficient and thus, denial
was warranted.” (at *1)

“On the merits, we find that the court providently exercised its discretion in precluding the further deposition
of the witness on the issue of post-accident remedial measures and that Dezer failed to demonstrate that the
discovery sought was material and necessary to the defense of the action” (at *1)

FACTUAL BACKGROUND

Plaintiff alleged that he tripped over a raised sidewalk flag in front of 46 and 48 West 21st Street in Manhattan.
Redleaf Capital, owner of 46 West 21st Street, and Superior Management, its property manager, produced a
witness for deposition by Dezer Properties 48 LLC, the owner of 48 West 21st Street. During the deposition,



counsel instructed the witness not to answer questions concerning subsequent remedial measures to repair the
sidewalk.

PROCEDURAL HISTORY

In a personal-injury action arising from a trip over a raised sidewalk flag, Dezer moved to compel Redleaf and
Superior Management to produce their deposition witness for further questioning about post-accident remedial
measures. Supreme Court, Bronx County, denied the motion. The First Department granted leave to appeal and
affirmed, holding that the motion was procedurally deficient and unsupported on the merits.

DISPOSITION

affirmed
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