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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed a reduced medical malpractice judgment and
upheld the constitutionality of the state's statutory cap on noneconomic damages. The court declined to
revisit its prior decision sustaining the cap, rejected challenges based on separation of powers and
inflation, and refused to award attorney fees and costs merely because the jury's noneconomic
damages exceeded the cap. The opinion includes dissenting views challenging the cap under the state
constitutional guarantees of equal protection and a certain remedy.
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DISPOSITION affirmed

PROCEDURAL POSTURE The estate appealed from the Circuit Court of Ohio County's reduction
of a jury's medical-malpractice judgment pursuant to West Virginia's
statutory cap on noneconomic damages. The Supreme Court of
Appeals granted rehearing after initially affirming the circuit court
and, on reconsideration, again affirmed.

STANDARD OF REVIEW Constitutionality of legislative enactments is reviewed with due
restraint; every reasonable construction is used to sustain
constitutionality, reasonable doubts are resolved in favor of
constitutionality, and invalidity must appear beyond reasonable doubt.
For economic classifications, the court applies rational-basis review by
asking whether the classification is rationally based on relevant
factors, reasonably related to a proper governmental purpose, and
applied equally within the class.

PRECEDENTIAL VALUE Published precedential opinion
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PRACTICE AREAS
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QUESTIONS PRESENTED

1. Whether West Virginia Code § 55-7B-8, which capped recoverable noneconomic damages in medical-
professional-liability actions at $1,000,000, violated the West Virginia Constitution.

2. Whether the cap violated separation of powers by functioning as a legislative remittitur.

3. Whether inflationary erosion rendered the cap unconstitutional or invalid.

4. Whether attorney fees and costs should be awarded when a medical-malpractice verdict exceeds the
statutory cap.

HOLDINGS

1. West Virginia Code § 55-7B-8's $1,000,000 cap on noneconomic damages in medical-professional-
liability actions is constitutional and does not violate the West Virginia Constitution's equal-protection,
special-legislation, substantive-due-process, certain-remedy, or jury-trial provisions.

2. The statutory cap is not an impermissible legislative remittitur and does not violate separation of powers
because the legislature may alter the common law and set reasonable limits on recoverable damages in
civil causes of action.

3. The passage of time and inflationary reduction in the cap's real value do not render the cap
unconstitutional or invalid.

4. Attorney fees and costs are not recoverable merely because a prevailing medical-malpractice plaintiff
receives a noneconomic-damages verdict exceeding the statutory cap.

KEY QUOTATIONS

“W.Va.Code, 55-7B-8, as amended, which provides a $1,000,000 limit or "cap" on the amount recoverable for
a noneconomic loss in a medical professional liability action is constitutional.” (210 W. Va. 34, 552 S.E.2d
410)

“It is up to the legislature and not this Court to decide whether its legislation continues to meet the purposes
for which it was originally enacted.” (210 W. Va. 36, 552 S.E.2d 412)

FACTUAL BACKGROUND



Dr. Ghaphery performed anti-reflux surgery on sixty-eight-year-old Marjorie Verba on February 21, 1996. An
autopsy indicated that a surgical nick lacerated her stomach, causing peritonitis and her death within hours after
discharge from the hospital. A jury found medical malpractice and awarded $2,821,000 in damages, including
$2,500,000 under the wrongful-death statute, but the trial court reduced the award under the statutory medical-
malpractice cap.

PROCEDURAL HISTORY

A jury found for the estate in a medical-malpractice action and awarded $300,000 for noneconomic damages,
$21,000 for medical and funeral expenses, and $2,500,000 to the wrongful-death beneficiaries. The circuit court
reduced the judgment to $1,020,510.51 under W. Va. Code § 55-7B-8. The Supreme Court affirmed, granted
rehearing, and reaffirmed its prior decision upholding the cap's constitutionality.

DISPOSITION

affirmed
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