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SUMMARY

The Appellate Division, First Department, affirmed an order granting Galaxy General Contracting
Corp. summary judgment dismissing the plaintiff's complaint. The court held that the plaintiff failed to
raise a triable issue of fact connecting Galaxy's permitted roadwork to the roadway defect, and
rejected arguments concerning premature discovery and the sufficiency of Galaxy's affidavit.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order granting Galaxy General Contracting
Corp.'s motion for summary judgment dismissing the complaint
against it.

STANDARD OF REVIEW Summary judgment is proper where the movant meets its prima facie
burden and the opposing party fails to raise a triable issue of fact.

PRECEDENTIAL VALUE Published New York Appellate Division decision; precedential within
the applicable state-court hierarchy, subject to correction before
publication in the Official Reports.

PARTIES Maria Adames v. Galaxy General Contracting Corp.

TOPICS

summary judgment premises liability negligence preservation of error appellate procedure



PRACTICE AREAS

torts construction law civil procedure appellate procedure

QUESTIONS PRESENTED

1. Whether summary judgment was premature because discovery had not commenced.

2. Whether Galaxy established its entitlement to summary judgment through an affidavit cross-referencing
Department of Transportation work permits and evidence concerning the location and timing of its work.

3. Whether plaintiff raised a triable issue of fact connecting Galaxy's work to the roadway defect that
caused her fall.

4. Whether plaintiff preserved her challenge to the vice-president's affidavit for appellate review.

HOLDINGS

1. Summary judgment was not premature because plaintiff failed to demonstrate that additional discovery
might disclose facts supporting her opposition.

2. Galaxy met its prima facie burden and its vice-president's affidavit was sufficient to shift the summary-
judgment burden to plaintiff.

3. Plaintiff's argument that the affidavit was not based on personal knowledge was unpreserved because she
did not raise it below.

4. Plaintiff failed to raise a triable issue of fact because her theory that work performed in one area caused
a defect in another area two years later was speculative.

KEY QUOTATIONS

“Her theory that work performed in one area could have caused a defect in the roadway in a different area
two years later "amounts to no more than speculation"” (at 1)

FACTUAL BACKGROUND

Plaintiff fell on Third Avenue and alleged that roadway conditions connected to work performed by Galaxy
caused the defect. Galaxy's work was performed on a separate segment of Third Avenue adjacent to its property,
and the relevant work passed New York City Department of Transportation inspection approximately two years
before plaintiff's accident. Plaintiff relied on a vice-president's affidavit, work permits, and a HIQA inspection
report in opposing summary judgment.

PROCEDURAL HISTORY

Supreme Court, Bronx County, granted Galaxy's motion for summary judgment dismissing the complaint as
against it. The Appellate Division, First Department, unanimously affirmed the order to the extent appealed
from.
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