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SUMMARY

The North Carolina Business Court grants Defendant L.J Schools (Carolina), Inc.’s motion for

summary judgment and denies the plaintiffs’ motion in a dispute over a contingent payment under an

Asset Purchase Agreement. The court holds that the agreement is clear and unambiguous, grants the

defendant sole discretion to determine variables in the EBITDA calculation, and is not illusory

because that discretion is limited by the implied covenant of good faith and fair dealing. The dispute

concerned whether COVID-19 grant funds were subject to mandated expense obligations and

therefore should be treated as recurring or non-recurring revenue.
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Both sides moved for summary judgment under North Carolina Rule
of Civil Procedure 56 on claims arising from an Asset Purchase
Agreement, including breach of contract, breach of the implied

covenant of good faith and fair dealing, and declaratory relief.

Summary judgment is proper when the pleadings, discovery,
admissions, and affidavits show no genuine issue of material fact and a
party is entitled to judgment as a matter of law. The evidence is
viewed in the light most favorable to the nonmoving party. An
affirmative motion for summary judgment by a party bearing the
burden of proof is subject to a heightened burden requiring the movant
to show no genuine factual issue, no gaps in proof, no inconsistent

inferences, and no fact-dependent standard that must be applied by a

jury.
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QUESTIONS PRESENTED

1. Whether the Asset Purchase Agreement was clear and unambiguous regarding Defendant's discretion to

determine the variables used in calculating the contingent payment.

2. Whether the contractual provision granting Defendant sole discretion to determine EBITDA variables

was illusory or otherwise invalid.

3. Whether Defendant exercised its contractual discretion in bad faith by classifying the Fixed Costs and

Families Grants as nonrecurring revenue.

4. Whether Plaintiffs' claims for breach of the implied covenant of good faith and fair dealing and

declaratory relief failed with their breach-of-contract claim.

5. Whether either party was entitled to summary judgment.

HOLDINGS

1. The Asset Purchase Agreement is clear and unambiguous concerning the contingent-payment formula,

Defendant's discretion to determine the formula's variables, and the treatment of nonrecurring revenue.

2. Because the Agreement was clear and unambiguous and no fraud or mistake was alleged, the Court
would not consider prior negotiations or other extrinsic evidence to contradict or supplement the

Agreement.

3. The provision granting Defendant sole discretion to determine the variables in the EBITDA formula was

not illusory or invalid.

4. Defendant properly exercised its contractual discretion in classifying the Fixed Costs and Families
Grants as nonrecurring revenue, and Plaintiffs failed to show that Defendant acted arbitrarily,

dishonestly, or to evade the Agreement.



5. The claims for breach of the implied covenant of good faith and fair dealing and declaratory relief failed
as a matter of law because they were based on the same facts, evidence, and arguments as the
unsuccessful breach-of-contract claim.

KEY QUOTATIONS

“The APA clearly grants to Defendant sole discretion in determining the variables in the EBITDA formula
and, without limiting Defendant’s discretion, defines Non-Recurring Revenue to include grants free of
mandated expense obligations.” ( 31)

“Therefore, the Court concludes that Section 4.2(c)(iii) of the APA, which grants sole discretion to Defendant

in determining the variables in the EBITDA formula, is not invalid as illusory.” (9 41)

“Therefore, the Court concludes that there is not a genuine issue of material fact as to whether Defendant
abused its discretion or breached the implied covenant of good faith and fair dealing by its interpretation of

“mandated expense obligations.”” (Y 56)

“WHEREFORE, the Court hereby GRANTS Defendant’s Motion and DENIES Plaintiffs’ Motion.” (9 68)

FACTUAL BACKGROUND

Plaintiffs sold childcare facilities and related assets to Defendant under an Asset Purchase Agreement that
included a contingent payment calculated using rolling twelve-month EBITDA. The Agreement gave Defendant
sole discretion to determine specific variables in the EBITDA formula and defined nonrecurring revenue to
include grants free of mandated expense obligations. During the earn-out period, Defendant received North
Carolina and South Carolina COVID-19-related grants and classified certain Fixed Costs and Families Grants as
nonrecurring revenue, resulting in a zero contingent payment under Defendant's calculation while Plaintiffs
claimed they were owed the full $6 million. The parties agreed there were no genuine disputes of material fact
and that the dispute concerned the interpretation and application of the contractual phrase mandated expense

obligations.

PROCEDURAL HISTORY

Plaintiffs filed a verified complaint on February 20, 2024, alleging that Defendant improperly calculated a
contingent payment under an Asset Purchase Agreement and miscategorized COVID-19-related grant funds.
Defendant answered on March 22, 2024. Defendant moved for summary judgment on April 18, 2025, and
Plaintiffs moved for summary judgment on April 21, 2025. After a July 30, 2025 hearing, the Business Court
granted Defendant's motion and denied Plaintiffs' motion in its entirety.
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