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SUMMARY

The United States District Court for the Southern District of California denied Plaintiff Jermaine
Michael Dean’s motion to compel discovery in his 42 U.S.C. § 1983 action concerning allegedly
delayed surgery and inadequate medical care. The court held that requests for complaints and
grievances concerning Defendant Dr. R.Y. Zhang were untimely, overbroad, insufficiently relevant,
and implicated third-party privacy interests. The court also denied a request concerning Defendant’s
retained expert because Federal Rule of Civil Procedure 34 applies to party discovery and expert
discovery must proceed through deposition.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff, a state prisoner proceeding pro se in a 42 U.S.C. § 1983
action alleging deliberate indifference to serious medical needs, moved
to compel discovery from Defendant and Defendant's retained expert.
The magistrate judge denied the motion.

STANDARD OF REVIEW Discovery rulings and determinations of relevance and proportionality
are committed to the district court's broad discretion. On a motion to
compel, the moving party bears the burden of demonstrating
relevance, proportionality, and compliance with Rule 26; the resisting
party must support its objections.

PRECEDENTIAL VALUE unpublished

TOPICS



discovery dispute prisoners rights section 1983 medical records privacy civil procedure

PRACTICE AREAS

civil procedure prisoner civil rights discovery constitutional privacy medical care

QUESTIONS PRESENTED

1. Whether Plaintiff's motion to compel was timely under the scheduling order and the magistrate judge's
chambers rules.

2. Whether broad requests for complaints, grievances, and investigative records concerning Defendant's
treatment of other inmates were relevant and proportional to Plaintiff's deliberate-indifference claim.

3. Whether the privacy interests of third-party inmates outweighed the minimal potential relevance of their
medical complaints and records.

4. Whether Plaintiff could use a Rule 34 request to obtain personnel or complaint records concerning
Defendant's nonparty testifying expert.

HOLDINGS

1. The discovery dispute was untimely because Plaintiff served discovery after the scheduling-order
deadline and did not timely raise the dispute after Defendant's objections.

2. Plaintiff was not entitled to compel production of broad requests for any and all complaints, grievances,
and investigative materials concerning Defendant's alleged mistreatment of inmates because he failed to
show that the requests were relevant and proportional to his particular deliberate-indifference claim.

3. Even assuming minimal potential relevance, the requested complaints and grievances concerning other
inmates could not be compelled because the need for the information did not outweigh the third-party
inmates' constitutionally protected medical privacy interests.

4. The court did not base its ruling on the official-information privilege because Defendant had not shown
that he served a privilege log or submitted the requisite declaration permitting the court to assess the
privilege.

5. Plaintiff could not compel Defendant under Rule 34 to produce complaints or personnel records
concerning Dr. Feinberg, a nonparty testifying expert; discovery concerning the expert had to proceed
through deposition under Rule 26(b)(4)(A).

KEY QUOTATIONS

“Plaintiff therefore has not established that the discovery he requests is relevant and proportional to the needs
of the case, rather than a mere fishing expedition.” (III.B.1.a)

“When an expert has been retained as a testifying witness, as is the case with Dr. Feinberg, the party’s
discovery must be conducted through deposition.” (III.B.2)

FACTUAL BACKGROUND



Plaintiff, a state prisoner, alleged that Defendant Dr. R.Y. Zhang delayed surgery for Plaintiff's ruptured left
biceps tendon by referring him through an institutional surgical-approval process rather than sending him for
emergency surgery. Plaintiff claimed the delay caused improper healing and was motivated by racial bias or
financial incentives. In discovery, Plaintiff sought broad records concerning complaints and grievances against
Zhang and against Zhang's retained expert, Dr. Bennett Feinberg, including records involving other inmates.

PROCEDURAL HISTORY

Plaintiff filed a civil rights complaint and later a second amended complaint asserting that Defendant delayed
surgery for Plaintiff's ruptured biceps tendon because of racial bias or financial incentives. The claim survived
screening, Defendant answered, discovery deadlines were entered, and Plaintiff served untimely requests for
production concerning complaints and grievances involving Defendant and Defendant's expert. After an
unsuccessful meet and confer, Plaintiff moved to compel. The court denied the motion on timeliness grounds
and, exercising discretion to address the merits, also denied relief based on lack of relevance, proportionality,
third-party privacy, and the improper use of Rule 34 to seek documents from a nonparty expert.
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