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SUMMARY

The Supreme Court of Hawaii held that HRS § 40-35 provided the exclusive avenue for recovering
disputed ocean recreation management area permit fees paid to the State, including fees later
determined to be an unconstitutional duty of tonnage. Because that statutory remedy was available, the
plaintiff's tort claims were barred under HRS § 662-15(3), and the permit was a revocable license
rather than a contract subject to HRS § 661-1. The court also held that any claim under HRS § 40-35
was untimely and affirmed the circuit court's judgment for the defendants.
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QUESTIONS PRESENTED

1. Whether Hawai'i Revised Statutes § 40-35 applies to disputed ocean recreation management area permit
fees and provides the required avenue for recovery.

2. Whether the availability of the remedy under Hawai'i Revised Statutes § 40-35 bars Captain Andy's tort
claims under Hawai'i Revised Statutes § 662-15(3).

3. Whether Hawai'i Revised Statutes § 661-1 provides subject matter jurisdiction over Captain Andy's
claims on the theory that the ocean recreation management area permit was a contract.

4. Whether Captain Andy's claim under Hawai'i Revised Statutes § 40-35 was timely filed.

HOLDINGS

1. HRS § 40-35 encompasses the ocean recreation management area permit fees because the statute's
reference to moneys representing a claim in favor of the State includes fees as well as taxes.

2. Because HRS § 40-35 provides an alternative remedy for recovery of the disputed fees, HRS § 662-
15(3) bars Captain Andy's tort claims.

3. HRS § 661-1 does not provide a basis for subject matter jurisdiction because the ocean recreation
management area permit was a revocable governmental license, not a contract.

4. Captain Andy's was time-barred from seeking relief under HRS § 40-35 because it did not commence an
action within thirty days after the last permit-fee payment and did not establish that it made the required
written and signed protest.

KEY QUOTATIONS

“HRS § 40-35, when read together with its legislative history, clearly encompasses the disputed fees in issue
such that it was the statute under which relief had to be sought” (150 P.3d at 835)

“we agree with the DLNR Defendants' position on appeal and hold that the ORMA permit at issue is a
revocable license, rather than a contract.” (150 P.3d at 839)

“We therefore hold that CASI is time-barred from seeking relief pursuant to HRS § 40-35.” (150 P.3d at 840)

FACTUAL BACKGROUND

Captain Andy's operated the passenger catamaran Hula Kai in the Na Pali Coast ocean recreation management
area and obtained commercial operating use permits from the Department of Land and Natural Resources. The
permits required payment of a monthly fee or two percent of monthly gross receipts, whichever was greater, and
provided that nonpayment would result in automatic expiration or revocation. A federal district court later held
that the fee was an impermissible duty of tonnage, but the State refused to refund the $40,882.52 in fees
collected before that ruling. Captain Andy's then brought the state-court action seeking restitution, damages, or a
setoff.



PROCEDURAL HISTORY

Captain Andy's filed a state-court complaint seeking recovery or future setoff of $40,882.52 in ocean recreation
management area permit fees previously declared unconstitutional by a federal district court. The circuit court
held that the claims were barred by Hawai'i Revised Statutes § 662-15(3) because Hawai'i Revised Statutes § 40-
35 provided an alternative remedy, and entered judgment for the defendants. The Supreme Court of Hawai'i
affirmed, although it concluded that the circuit court had relied on incorrect reasoning in part.

DISPOSITION

affirmed
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