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SUMMARY

The United States District Court for the District of South Dakota addresses cross-motions for
summary judgment arising from the unsuccessful Sioux Falls Water Reclamation Facility Digester Gas
Conditioning System Project. The court grants in part and denies in part Unison Solutions, Inc.’s
motion and denies Short-Elliott-Hendrickson, Inc.’s motion as to SEH’s indemnification and
contribution claims. The opinion analyzes South Dakota principles governing indemnification,
contribution, negligence, negligent misrepresentation, and contractual liability.
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DISPOSITION other

PROCEDURAL POSTURE Cross-motions for summary judgment in a third-party action brought
by Short-Elliott-Hendrickson, Inc. against Unison Solutions, Inc. for
indemnification, contribution, misrepresentation, negligence, and
breach of contract or warranty.

STANDARD OF REVIEW Summary judgment is proper only if there is no genuine issue as to
any material fact and the moving party is entitled to judgment as a
matter of law. The court views the evidence in the light most favorable
to the nonmoving party and may not make credibility determinations,
weigh evidence, or draw inferences reserved for the jury. Cross-
motions are evaluated independently under this standard.



PRECEDENTIAL VALUE Unknown
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QUESTIONS PRESENTED

1. Whether SEH was entitled to indemnification from Unison for liabilities arising from the City's claims
against SEH.

2. Whether Unison was entitled to summary judgment on SEH's statutory contribution claim.

3. Whether SEH was entitled to summary judgment establishing a right to contribution from Unison for
damages arising from alleged negligence, negligent misrepresentation, or breach of contract.

4. Whether SEH's separate claims against Unison for misrepresentation, negligence, and breach of contract
or warranty stated independent claims or merely duplicated its indemnification and contribution theories.

5. Whether equitable doctrines of unclean hands or equitable estoppel barred SEH's contribution claim.

HOLDINGS

1. SEH was not entitled to summary judgment on indemnification, and Unison was entitled to summary
judgment on that claim, because SEH could not establish that it bore no proportionate fault and Unison
did not warrant that the Azzuro system was defect-free.

2. Both parties' motions for summary judgment on contribution were denied because a rational jury could
find that Unison and SEH were jointly liable in tort or that their separate contract breaches caused the
same damage.

3. Unison was entitled to summary judgment on Count II because SEH merely repleaded its theory that the
City's damages were attributable to Unison and Azzuro and identified no independent damages suffered
by SEH.

4. Unison's unclean-hands defense did not apply because contribution is a statutory right rather than an
equitable remedy, and Unison failed to establish equitable estoppel on the undisputed facts.

KEY QUOTATIONS

“In South Dakota, indemnity is an ‘all-or-nothing’ proposition.” (12)

“In the Court’s judgment, a jury should decide the important issues of liability and contribution.” (18)

FACTUAL BACKGROUND



The City commissioned a water reclamation facility project intended to remove hydrogen sulfide and siloxane
from digester gas so the City could generate electricity. SEH served as the City's professional engineer and
conducted the final design, while Unison contracted with the City to provide biogas-conditioning equipment and
subcontracted with Azzuro for the biological hydrogen sulfide removal system. The Azzuro system failed to
meet the project's performance requirements, preventing beneficial use of the system and operation of the City's
generator. SEH and Unison were both aware of unfavorable information concerning Azzuro's technology, but the
City alleged that SEH negligently recommended and designed the project and that Unison was also responsible
for the resulting losses.

PROCEDURAL HISTORY

The City of Sioux Falls sued parties involved in a failed digester gas conditioning project, including Short-
Elliott-Hendrickson, Inc. SEH filed a third-party complaint against Unison Solutions, Inc. seeking
indemnification or contribution and damages for alleged tort and contract or warranty violations. The City and
Unison entered into a release before the litigation, and Unison and SEH filed cross-motions for summary
judgment. The court granted Unison summary judgment on indemnification and SEH's separate Count II, denied
both parties' motions on contribution, and dismissed the indemnification and Count II claims with prejudice.
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