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SUMMARY

The Ohio Court of Appeals reversed a custody modification awarding custody of two children to their
father. The court held that the evidence did not establish the statutory requirement that the mother's
current environment significantly endangered the children's physical health or mental, moral, or
emotional development, emphasizing that a potentially better environment was insufficient. The court
also held that the challenge to the temporary ex parte custody order was moot after merger into the
final judgment.
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QUESTIONS PRESENTED

1. Whether the trial court's modification of custody was against the manifest weight of the evidence.

2. Whether the trial court's conclusions supporting the custody modification were legally insufficient.

3. Whether the post-decree ex parte temporary-custody order was legally authorized.

4. Whether the trial court committed prejudicial error by considering affidavits that were not admitted into
evidence.

HOLDINGS

1. The challenge to the ex parte temporary-possession order was moot because the temporary order merged
into the trial court's final custody judgment.

2. A custody modification requires proof of changed circumstances, or circumstances unknown to the court
when the prior decree was entered, together with one of the statutory conditions, including that the
custodial parent's environment significantly endangers the child's physical health or mental, moral, or
emotional development and that the benefits of changing custody outweigh the resulting harm.

3. A custodial parent's past living arrangement or misconduct cannot justify a custody change as a penalty
when the conduct has ceased and is not shown to have materially and adversely affected the child.

4. The custody modification was against the manifest weight of the evidence and contrary to law because
the record did not establish that Julia's present environment significantly endangered the children's
physical health or mental, moral, or emotional development.

KEY QUOTATIONS

“It is not sufficient for the moving party to merely show that he can provide a better environment than the
environment provided by the parent with custody.” (at 414)

“Change of custody cannot properly be used as a penalty for past misconduct where the misconduct is not
continuing and not shown to materially adversely affect the child.” (at 414)

“The changed conditions, we stress, must be substantiated, continuing, and have a materially adverse effect
upon the child.” (at 416)

“It is reasonable to conclude that they were perhaps in a better environment than they would have been if they
had been with their mother. However, we reemphasize that that is not the test.” (at 416)

FACTUAL BACKGROUND

Julia initially had custody of the parties' two children following the August 1980 dissolution of the marriage.
After the decree, Julia and the children temporarily moved among several Ohio locations while she sought
housing, and the children experienced some disruption in residence and schooling. By the custody hearing, Julia
had married Rosser, was living with him and the children in a clean, adequately sized townhouse, and was
employed as a waitress. The trial court nevertheless changed custody to William based primarily on the
children's instability and Julia's prior relationship and living arrangement with Rosser.



PROCEDURAL HISTORY

The parties' marriage was dissolved in August 1980, with Julia awarded custody. William later moved to modify
custody, and the trial court entered an ex parte temporary-possession order before a referee hearing. After
overruling Julia's objections to the referee's report, the trial court adopted the recommendation and awarded
custody to William, subject to the children initially remaining with William's parents. The appellate court
reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded to the trial court for further proceedings consistent with the appellate decision and in
accordance with law.
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